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KLUDT, Appellate Immigration Judge 

The applicant, a native and citii.en of Nicaragua, appeals the Immigration Judge's 
August 9, 2024, decision denying his application for withholding of removal W1der section 
241(b)(3)(A) of the Immigration and Nationality Act ("INA'), 8 U.S.C. § 123 l(b)(3)(A), and 
protection under the regulations implementing the Convention Against Torture (''CAT'). 1 The 
Department ofHorreland Security (''DHS') opposes the appeal 2 We will remand the record. 

We review findings of fuct, including the determination of credibility, determined by an 
Irrmigration Judge under a "clearly erroneous" standard. 8 C.F.R § 1003.l(d)(3)(i). We review 
questions of law, discretion, and judgment, and all other issues in appeals from decisions of 
Immigration Judges de novo. 8 C.F.R § 1003.l(d)(3)(il). 

The applicant, who was pro se before Inunigration Judge, claim; that the government of 
Nicaragua harmed him in the past and will harm him in the future because he participated in 
anti-government protests and released a viral song in which he criticized the government (IJ at 2-4; 

1 The Convention Against Torture and Other Cruei Inhwnan or Degrading Treatment or 
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R. §§ 1208.16(c), 1208.17; 8 C.F.R. § 1208.18(a) (2020). 

2 The applicant is in withholding-only proceedings because DHS filed a Form 1-863, Notice of 
Referral to the Irmnigration Judge, with the lnnnigration Court indicating that the applicant is 
subject to a prior order ofremoval (Exh. 1). See 8 C.F.R § 1208.2(c)(2). 
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Tr. at 19-22, 39, 43-44). Toe applicant clam that he operated a sports academy for children, and 
that the govemm:mt was concerned he would teach the children to oppose the government 
(IJ at 2-3; Tr. at 25-26, 44). Toe applicant clam that his neighbor, who was a government 
representative, came to his house 10 or 12 times to threaten him and tell him he had to leave the 
sports academy (IJ at 3; Tr. at 26-28). The applicant claims that his neighbor sent police officers 
to arrest him while he was at a public park, and that the police officers detained him for 4 days, 
during which time they electrocuted him, stomped on his bare feet, and hit him with a baton 
(IJ at 3-4; Tr. at 29-33). The applicant claims that his neighbor and police officers came to his 
house to look for him after he fled Nicaragua, and that they detained his uncle, who told them that 
he had fled the country (IJ at 4; Tr. at 33-37). 

The lrrmigration Judge found the applicant not credible because he concluded that the 
applicant's claim was implausible and unsupported by corroborating evidence (IJ at 5-8). Toe 
applicant challenges the Irrmigration Judge's adverse credibility finding on appeal 
(Applicant's Br.). We will reverse the adverse credibility finding because it is clearly erroneous. 
See 8 C.F.R § 1003.l(d)(3)W. 

The lrrmigration Judge found the applicant's testimony that the government did not harm him 
between November 2022 and September 2023 implausible in light ofhis testimony that he was a 
well-known figure in Nicaragua (IJ at 5; Tr. at 28). We conclude that the Innnigration Judge 
clearly erred because the applicant testified that he was in hiding during that period (Tr. at 25, 70; 
Applicant's Br.). 

The Irrnnigration Judge found the applicant's testimony that the police could not arrest him at 
his house or sports academy implausible (IJ at 5-6; Tr. at 30). On appeai the applicant contends 
that it would have been problematic for the police to arrest him at his house or sports academy 
because he is an irq,ortant figure in his community (Applicant's Br.). We conclude that the 
Irrmigration Judge clearly erred because he did not cite to evidence of record to explain why it is 
implausible for the police to have refrained from arresting the applicant at his house or sports 
academy. 

The lrrmigration Judge found the applicant's testimony that he treated his injuries with cream 
after his detention by police implausible (IJ at 6). We conclude that the Irrmigration Judge clearly 
erred because the applicant only testified that he suffered bruises and swelling, and that a doctor 
advised him to apply cream to help with the swelling after his roother showed the doctor 
photographs of his injuries (Tr. at 33, 51; Applicant's Br.). 

The Inmigration Judge found the applicant testified inconsistently regarding the date his 
neighbor and the police came to his home after he fled Nicaragua (IJ at 6). The applicant first 
testified that they came to his home on the date he fled Nicaragua, then testified that they came 
6 days after he fled, then testified that they came within the first 3 days after he fled, and finally 
testified that they came 5 or 6 days after he fled (IJ at 6; Tr. at 34-36). On appeai the applicant 
contends that his testimony resulted from a misunderstanding {Applicant's Br.). The 
Irrnnigration Judge also found the applicant omitted his testimony that the police questioned his 
mother and Wlcle, and that they took his WlCle in for questioning, from the reasonable fear 
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interview (IJ at 6; Tr. at 36-37; Exh. 1). On appeaL the applicant contends that he did not have an 
opportunity to provide such testimony during the reasonable fear interview because he could only 
respond to the interviewer's questions (Exh. 1 at 12-23; Applicant's Br.). We accept the 
applicant's explanations and conclude that these discrepancies are insufficient to support finding 
the applicant not credible. 

We conclude that the applicant's testimony is credible under the totality of the circwmtances. 
See INA§ 240(c)(4)(C), 8 U.S.C. § 1229a(c)(4)(C); Avelar-Oliva v. Barr, 954 F.3d 757, 763-64 
(5th Cir. 2020). Thus, we need not address the Immigration Judge's findings regarding the 
applicant's corroborating evidence. See INS v. Bagamasbad, 429 U.S. 24, 25 (1976) ("As a general 
rule courts and agencies are not required to make findings on issues the decision of which is 
unnecessary to the results they reach.''). 

The Immigration Judge further determined that the applicant did not suffer past harm rising to 
the level of persecution (IJ at 8-10). We reverse the Imrnigration Judge's determination We 
conclude that the persistent threats the applicant received, as well as the 4-day detention that he 
suffered, during which the police beat him and electrocuted him, and after which his neighbor and 
the police continued to pmsue him at his house, demonstrates that he was the victim of an 
organized, systematic campaign of intimidation and pttrsuit. See Aben v. Garland, 113 F.4th 457, 
466 (5th Cir. 2024). Thus, we conclude that the applicant has established past harm rising to the 
level of persecution See id. 

We will remand the record to the Immigration Judge to assess in the first instance whether the 
applicant established that the Nicaraguan government harmed him on accowit of his political 
opinion (Exh. 2 at 5). See Matter ofN-M-, 25 I&N Dec. 526, 532 (BIA 2011) ("A persecutor's 
actual trotive is a matter of fuct to be determined by the Immigration Judge and reviewed by [the 
Board] for clear error.''). If the Imrnigration Judge determines that the applicant established a 
nexus to his political opinion, and thus that he established past persecution as a matter of law, the 
Immigration Judge should apply the requisite presmnption that the applicant's life or freedom 
would be threatened and allow OHS an opportunity to rebut the presmnption 3 See 
8 C.F.R § 1208.16(b)(l). The Immigration Judge should also reassess the applicant's eligibility 
for protection under the CAT on remand. 

Accordingly, the following order is entered. 

ORDER: The record is remanded to the lnnnigration Judge for finther proceedings consistent 
with the foregoing opinion and for the entry of a new decision. 

3 An unable or unwilling inquiry is unnecessary because the applicant's persecutor is the 
Nicaraguan government. See Sanchez-Amador v. Garland, 30 F.4th 529, 533 (5th Cir. 2022) 
(acknowledging that an applicant need only show the government is unable or unwilling to control 
a persecutor when the persecutor is a non-government actor). 
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O'CONNOR Appellate Immigration Judge, concurring in part and dissenting in part. 

While I agree with the remainder of the majority's findings regarding the applicant's 
credibility, I disagree that the Immigration Judge clearly erred by finding the applicant's testimony 
that the police could not arrest him at his house or sports academy implausible because comtry 
conditions evidence in the record demonstrates that the Nicaraguan government and its police 
forces regularly conduct arbitrary arrests and raid and ransack the homes of citizens in the process 
(IJ at 6; Exh. 4 at 5-6, 10-12). With respect, authoritarian regimes seldom are concerned about the 
publicity their hwnan rights abuses may cause, so I do not find the applicant's explanation for the 
Immigration Judge's implausibility finding to be persuasive. I would allow the Immigration Judge 
to reassess the applicant's credibility without relying on the clearly erroneous findin~, and in light 
of any additional testimony or evidence presented on remand. I agree with the majority that, 
accepting the applicant's testimony as credible, his past harm rises to the level of persecution 

4 
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LEMELLE, Appellate Irrnnigration Judge 

The respondent, a native and citiz.en of Syria, appeals the I.rrnnigratio n Judge's 
August 30, 2024, decision denying his application for asyhnn1 and withholding of removal wider 
sections 208(b)(l)(A) and 24l(b)(3)(A) of the hmnigration and Nationality Act (''lNA"), 
8 U.S.C. §§ l 158(b)(l)(A), 123 l(b)(3)(A), and protection wider the regulations implementing the 
Convention Against Torttu-e (''CAT'). 2 The Department of Homeland Security ("DHS'') did not 
respond to the appeal We will remand the record. 

We review findings of fact determined by an I.rrnnigration Judge under a "clearly erroneous" 
standard. 8 C.F.R § 1003.l(d)(3)(0. We review questions of law, discretion, and judgment, and 
all other issues in appeals from decisions of Immigration Judges de novo. 
8 C.F.R § 1003.l(d)(3)(iI). 

The respondent worked as a videographer and photographer in Syria and owned a photography 
business (IJ at 2-3; Tr. at 44-48; Exh. 4 at 5, 19-23). In 2020, people in the respondent's city began 
protesting the S}'rian government, including calling for the ouster of then-President Bashar 
al-Assad (IJ at 3; Tr. at 48-49; Exh. 4 at 5-7). The respondent photographed the anti-government 
protests in secret, and he distnbuted the photographs to news outlets and online activists with the 

1 The Immigration Judge fowid, and the respondent conceded, that the respondent is ineligible for 
asylum under the Circwnvention of Lawful Pathways (''CLP'') Final Rule (IJ at 1 O; 
Respondent's Br. at 9). See 8 C.F.R § 1208.33. 

2 The Convention Against Torture and Other Crue~ Inhuman or Degrading Treatment or 
Pl.llIBhment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c), 1208.18(a) (2020); 8 C.F.R § 1208.17. 
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help of drivers who transported memory cards containing the photographs over the border to 
Lebanon for distnbution (IJ at 3; Tr. at 48-57; Exh. 4 at 6-7, 24-29). 

In October 2022, members of the Syrian National Defense Forces came to the respondent's 
photography studio and asked him to take photographs for them (IJ at 3; Tr. at 58-61; Exh. 4 at 7). 
The respondent declined (JJ at 3; Tr. at 61; Exh. 4 at 7). Two weeks later, a member of the 
National Defense Forces, Abu Suhan, called the respondent and told him that the National Defense 
Forces were not asking, but were demanding, that the respondent work for them (JJ at 3; 
Tr. at 62-63; Exh. 4 at 7). The respondent again declined, and Abu replied that the respondent 
would see what happens when he rejects orders (IJ at 3; Tr. at 62-63; Exh. 4 at 7). Two weeks 
later, a group of seven anned men came to the respondent's photography studio, ransacked his 
equipment, and kicked and beat him with the back of a weapon while telling him he had no choice 
but to work with the National Defense Forces (IJ at 3-4; Tr. at 71-77, 80-81; Exh. 4 at 7, 17, 
30-37). The group was led by Muhannad Malmu- (IJ at 4; Tr. at 73; Exh. 4 at 7). In January 2023, 
anned men attempted to kidnap the respondent (IJ at 4; Tr. at 83-87; Exh. 4 at 8). Two days after 
the attempted kidnapping, Muharmad called the respondent and told him that his group had 
captured one of the respondent's drivers, who informed Muhannad that the respondent had 
photographed the protests (IJ at 4, 13; Tr. at 89-92; Exh. 4 at 8). Muhannad stated that while the 
respondent had escaped this time, he would be killed next time (IJ at 4; Tr. at 91; Exh. 4 at 8). 

We reverse the hnrnigration Judge's detennination that the respondent did not establish past 
persecution The hnrnigration Judge determined that the respondent did not suffer harm rising to 
the level of persecution because the beating, attempted kidnapping, and death threats did not 
involve serious threats to his life or freedom, or the infliction of significant harm (IJ at 11-12). 
The Innnigration Judge foW1d that the threats were exaggerated, non-specific, and not immediate 
(IJ at 12). The Inmigration Judge found that the harm amomted to harassment (IJ at 12). We 
disagree. Abu, the National Defense Forces member, initially told the respondent he would see 
what happens when he rejects orders (JJ at 3). Abu's threat was swiftly followed by Muhannad 
and his group's violent attack on the respondent, which caused his hospitalization (IJ at 3-4). The 
attack was then followed by the attempted kidnapping, which in turn was followed by Muhannad' s 
credible threat to kill the respondent (IJ at 4). We conclude that the respondent was the victim of 
an organized, systematic campaign of intimidation and pursuit, and that he has thus established 
past harm rising to the level of persecution. See Aben v. Garland, 113 F.4th 457, 466 
(5th Cir. 2024) (citing Gjetani v. Barr, 968 F.3d 393, 397 (5th Cir. 2020)). 

The Irrnnigration Judge folllld that Muhannad is aware of the respondent's anti-government 
political opinion (IJ at 13)., The hnrnigration Judge also found that Muhannad targeted the 
respondent because he refused to work with the National Defense Forces and photographed 
anti-government protests (IJ at 4, 13; Tr. at 100-01). We construe this as a detennination that 
Muhannad harmed the respondent on account of his political opinion (Respondent's Br. at 14). 
We discern clear error in the Immigration Judge's additional finding that the respondent did not 
show that the Syrian government knew of his political opinion (IJ at 14; Respondent's Br. at 17). 
As we describe below, the record reflects that Mubannad acted on behalf of the Syrian government. 
Further, the hmnigration Judge's fin.ding that members of the National Defense Forces threatened 
the respondent because of his refusal to work with them demonstrates that the government was 
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aware of the respondent's anti-government political opinion and targeted him because of it 
(IJ at 3). 

The hmnigration Judge found that Muhannad is not a government actor because the police 
raided his group (IJ at 13). We agree with the respondent that the Innnigration Judge clearly erred 
in this finding (Respondent's Br. at 20-21). The record evidence indicates that a coalition of 
militia groups, not the police, raided Muhannad's group (Exh. 5 at 101, 104-06; 
Respondent's Br. at 20). 3 The record evidence, including a declaration from expert witness Dr. 

I (b,(6, I as well as the Innnigration Judge's own findings that Muhannad and his group 
possessed military IDs and weapons and targeted the respondent because he refused to work with 
the National Defense Forces, overwhelmingly indicates that Muhannad and his group acted on 
behalf of the Syrian governrn.mt (IJ at 13, 17; Tr. at 72-73, 100, 108-09, 116-17, 120; Exh. 5 at 
95-96, 99-100, 103-08, Exh. 7 at 2-3). 

The In:nnigration Judge concluded that the Syrian government is able and willing to protect the 
respondent because the police actively pmsued Muhannad and his group (IJ at 13-14). We reverse 
this finding based on our explanation above that the Syrian government did not attempt to protect 
the respondent from Muhannad, but rather actively used Muhannad and his group as a proxy to 
persecute the respondent. In other words, it is the government itseU: not a private party acting 
alone, that persecuted the respondent in the past, and which the respondent rears will persecute 
him in the future. As a resuh, it is unnecessary to engage in an "unable or unwilling" inquiry. See 
Sanchez-Amador v. Garland, 30 F.4th 529, 533 (5th Cir. 2022) (acknowledging that an applicant 
need only show the government is unable or tmwilling to control a persecutor when the persecutor 
is a non-government actor). 

We conclude that the respondent established past persecution as a matter of law. 4 We will 
remand the record to the hmnigration Judge to apply the requisite presmnption of a well-founded 
fear of future persecution and allow DHS an opportllllity to rebut the presmnption. See 
8 C.F.R § 1208.13(b)(l). We note that cases where a persecutor is government-sponsored, it is 
also preswned that internal relocation is not reasonable unless DHS rebuts that presumption. 8 
C.F.R § 1208.13(b)(3)(iI); see also Matter of M-Z-M-R-, 26 I&N Dec. 28, 33-34 (discussing 
DHS's burden of proof). We take administrative notice of the fuct that on December 8, 2024, 
during the pendency of this appeaL Syrian rebels ousted President Bashar al-Assad from power. 

3 We acknowledge that the article the Immigration Judge cites to states that a "Counter-Terrorism 
Force" raided Mubannad's group (Exh 5 at 104). Toe same article indicates that the government 
ordered Muhannad's group to assassinate members of the Collllter-Terrorism Force (Exh 5 at 105). 
Additional evidence explains that the Collllter-Terrorism Force was follllded by the Syrian Brigade 
Party, and that the government later disbanded the force and killed its leader (Exh 5 at 101 ). 

4 Because we are remanding for further proceedings, we decline to address the 
Innnigration Judge's denial of the respondent's request for protection llllder the CAT, or the 
respondent's argwnents contesting that deniai at this time (IJ at 14-17; Respondent's Br. at 22-26). 
See INS v. Bagamasbad, 429 U.S. 24, 25 (1976) ("As a general rule courts and agencies are not 
required to make findings on issues the decision of which is llllllecessary to the results they reach."). 

3 
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See 8 C.F.R § 1003.l(d)(3)(iv). On remand, the hmnigration Judge should allow the parties to 
submit additional evidence and arguments. 

Accordingly, the following order is entered. 

ORDER: The record is remanded to the Innnigration Judge for further proceeding; consistent 
with the foregoing opinion and for the entry of a new decision. 

4 
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SAENZ, Appellate Irrmigration Judge 

The respondent, a native and citizen of Iran, appeals from the Immigration Judge's decision 
dated August 28, 2024, denying his application for asyhnn and withholding of removal under 
sections 208(b)(l)(A) and 24l(b)(3)(A) of the Immigration and Nationality Act ("INA'), 8 U.S.C. 
§§ 1158(b)(l)(A), 1231(b)(3)(A), and protection under the regulations implementing the 
Convention Against Torture (''CAT'). 1 The Department of Homeland Security has not responded 
to the appeal The record will be remanded. 

We review findings of fact determined by an Immigration Judge, including credibility findings, 
under a "clearly erroneous" standard. 8 C.F.R § 1003.l(d)(3)(i). We review questions of law, 
discretion, and judgment, and all other issues in appeals from decisions of lrrmigration Judges 
de novo. 8 C.F.R. § 1003.l(d)(3)(il.). 

The respondent sought relief and protection from removal based on his religion and based on 
a fear that he will be charged with adultery if he returns to Iran (D at 2-4). The Immigration Judge 
found the respondent to be credible but concluded that he did not establish eligibility for asylum, 
withholding of removaL or CAT protection (IJ at 4-6). 

We determine that a remand is required because the Immigration Judge's decision does not 
currently contain sufficient factual findings or legal analysis to allow for meaningful appellate 
review. See Matter of S-H-, 23 I&N Dec. 462, 465 (BIA 2002) (recognizing the heightened 
importance for Immigration Judges to make comprehensive findings of fact because the Board 
must defer to the factual determinations of an Immigration Judge in the absence of clear error); 
Matter of A-P-, 22 I&N Dec. 468, 477 (BIA 1999) (explaining that a decision rrrust accurately 

1 The Convention Against Torture and Other CrueL Inhuman or Degrading Treatment or 
Pllllishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c), 1208.17; 8 C.F.R. § 1208.18(a)(2020). 
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reflect the hnmigration Judge's analysis of the applicable statutes, regulations, and legal 
precedents, and clearly set forth the hnmigration Judge's legal conclusions). Despite noting that 
the respondent rears the Iranian government, the Innnigration Judge did not address this claim and 
only analyzed the respondent's claim of persecution from his girlfriend's fumily OJ at 2, 5; Tr. at 
28, 37-38). Similarly, although the respondent indicated that he sought asylum and withholding 
of removal on account of his conversion to the Christian religion in his application, the 
Immigration Judge did not elicit testimony as to this claim while the respondent was pro se, and 
did not address it in his decision (Tr. at 38; Exh. 2, at 5). Under these circurmtances, we conclude 
that remand is appropriate for the hnmigration Judge to make fuctual findings as to the new 
evidence, and to fully analyze the respondent's applications for asylum, withholding of removal, 
and CAT protection before we can review the entirety of this case on appeal 

In addition, on appeaL the respondent has provided new evidence, which we construe as a 
motion to remand. See Matter of Fedorenko, 19 I&N Dec. 57, 74 (BIA 1984) ('Toe Board is an 
appellate body whose fimction is to review, not create, a record."); 8 C.F.R § 1003.l(d)(3)(iv). 
This evidence indicates that the government of Iran charged and convicted the respondent in 
absentia for his affiliation with and activities related to Evangelical Christianity and charged the 
respondent with "sexual crimes" with an unknown disposition (Respondent's Supplemental Filing, 
tmpaginated). This evidence appears relevant to the Immigration Judge's fuctual finding that it is 
speculative that the respondent would be arrested if he returns to Iran (IJ at 5; Tr. at 33). 2 1he 
lnnnigration Judge should consider this evidence, along with relevant country conditions, on 
remand. 

In analyzing the respondent's application for asylum, the Immigration Judge should address 
the respondent's argwnent that he qualifies for an exception to the Circwnvention of Lawful 
Pathways rule (Respondent's Br. at 2-3). 3 See 8 C.F.R. § 1208.33(a)(3)(i). Accordingly, the 
following order will be entered. 

ORDER: The record is remanded to the Innnigration Judge for further proceedings and a new 
decision consistent with the foregoing opinion. 

2 We note that the Immigration Judge found that the respondent did not nmyjde any evidrnce that 
his girlfriend exists J at 5 . The documents also name his girlfriend, I (b )( 6) This, as 
well as the copy o (b )( 6) Iranian passport, should be considered on remand. 

3 The respondent's having travelled through several countries where he did not apply for asylum 
prior to entering the United States is not dispositive of whether he is ineligible for asylum l.lllder 
the Circumvention of Lawful Pathways rule. The rebuttable presumption that a noncitizen is 
ineligible for asylum under this rule does not apply to noncitizens who present at a port of entry at 
a pre-scheduled time or place, or those who demonstrate, by a preponderance of the evidence, that 
it was not possible to access the scheduling system due to language barrier, illiteracy, significant 
technical fuilure, or other ongoing serious obstacle, or who sought and were denied asylum or 
other protection in the countries through which the noncitizen travelled. See 8 C.F .R 
§ 1208.33(a)(2)(ii). 
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NAHAS, Appellate Immigration Judge 

The applicant, a native and citizen of Honduras, appeals the Immigration Judge's August 23, 
2024, decision, denying his application for withholding of removal under section 241(b)(3)(A) of 
the Immigration and Nationality Act ("INA"), 8 U.S.C. § 1231(b)(3)(A), and protection under the 
regulations implementing the Convention Against Torture ('"CAT"). 1 The Department of 
Homeland Security ("DHS") opposes the appeal. The record will be remanded. 

We review findings of fact determined by an Immigration Judge, including credibility findings, 
under a '"clearly erroneous" standard. 8 C.F.R. § 1003.I(d)(3)(i). We review questions of law, 
discretion, and judgment, and a11 other issues in appeals from decisions of Immigration Judges de 
novo. 8 C.F.R. § 1003.l(d)(3)(ii). 

The applicant, who was pro se before the Immigration Court, sought relief and protection from 
removal based on a fear of future hann from Honduran police officers and gangs (IJ at 3; Tr. at 54; 
E:xhs. 2, 4 ). The applicant testified that in fb )(6) jof 2018, he was beaten by Mara 18 for failure to 
make an extortion payment while working in their territory (IJ at 3; Tr. at 56-59). The applicant 
further testified that 5 years later, in fb)(6) lof 2023, he called the police department to file a 
report on his neighbors for seJling drugs from their home (U at 3; Tr. at 61). The police asked for 
his address, and three police officers went over to his house to take a report (IJ at 3; Tr. at 62). 

1 The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R. §§ 1208.16(c), 1208.17; 8 C.F.R. § 1208.IS(a) (2020). 



Those same three police officers returned to his house 3 days later, stabbed and pulled a gun on 
the applicant, told him to get in their vehicle, put a bag over his head while they drove him to a 
dump where they proceeded to beat the applicant, threatened him, and called him a snitch (IJ at 
3-4; Tr. at 60-63). The applicant did not report those three police officers to any other police or 
higher authority following this incident (IJ at 4; Tr. at 63). The applicant also did not seek medical 
help upon his release (IJ at 4; Tr. at 66). 

The Immigration Judge found the applicant was credible but determined that the applicant did 
not meet his burden to demonstrate eligibility for withholding of removal wider the £NA or CAT 
protection (IJ at 5-9). As to withholding of removal, the Immigration Judge determined that the 
applicant did not show that harm he experienced rose to the level of persecution; that the 2018 
incident was on account of a protected ground; and that the government was unable or unwilling 
to protect him from with respect to the 2023 indecent {lJ at 5-9). For CAT, the Immigration Judge 
determined that the applicant did not establish a clear probability that a state actor would consent 
or acquiesce to any torture by the police officers who harmed in 2023 (IJ at 8-9). On appeal, the 
applicant argues that the Immigration Judge erred in finding that there was no state involvement 
in the harm he experienced and fears and that the harm he experienced rises to the level of past 
persecution and past torture (Respondent's Br. at 5-16). 

Starting with withholding of removal, an applicant must prove that the persecution they fear 
will be inflicted by the government or by a private actor the government is unwilling or unable to 
control. See Matter of Acosta, 19 I&N Dec. 211,222 (BIA 1985), overruled on other grounds by 
Matter of Mogharrabi, 19 I&N Dec. 439 (BIA 1987). Because the applicant here was harmed by 
police officers during the second incident of harm in 2023, he met the government actor 
requirement of withholding of removal as to that second incident and does not need to show that 
the government was unwilling or wiable to protect him as to this incident. See id. Thus, on remand, 
the Immigration Judge should decide the other requirements of withholding of removal, such as 
whether the applicant demonstrated that the harm he experienced and fears is on account of a 
protected ground, including membership in a particular social group, whether the harm he 
experienced that is on account of a protected ground (if any) rises to the level of persecution, 
whether he could internally relocate to avoid harm and whether requiring him to do so would be 
reasonable, and whether he faces a clear probability of future persecution considering the shifting 
burdens of proof. See Matter of W-Y-C- & H-O-B-, 27 l&N Dec. 189, 191 (BIA 2018) 
(emphasizing that "the Immigration Judge should ensure that the specific group being analyzed is 
included in his or her decision" and that "[i]f an applicant is not clear as to the exact delineation 
of the proposed social group, the Immigration Judge should seek clarification"). 

Turning to CAT protection, an applicant must demonstrate a clear probability of torture 
"inflicted by or at the instigation of or with the consent or acquiescence of a public official or other 
person acting in an official capacity.'' 8 C.F.R § 1208.18(a)(l) (2020). Here, because the 
applicant's 2023 incident was perpetrated by police officers, the proper inquiry is whether the harm 
was "inflicted by ... a public official or other person acting in an official capacity." Id. "(A]cting 
in an official capacity" means "acting under color oflaw." Matter of O-F-A-S-, 28 I&N Dec. 35, 
40 (AG 2020) ("Matter of O-F-A-S- II). Under this standard, the act '"need not necessarily be an 
officially sanctioned state action; instead, an act is under color of law when it constitutes a misuse 
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of power, possessed by virtue of state law and made possible only because the wrongdoer is clothed 
with the authority of state law." Garcia v. Holder, 756 F.3d 885, 891 (5th Cir. 2014). 

In this case, the Immigration Judge's focus on the government's efforts to prosecute corruption 
(IJ at 8-9) is misplaced where the 2023 incident was inflicted by police officers. See Matter of 
O-F-A-S- II, 28 l&N Dec. at 41-42 ( "'[E]vidence that the government prosecutes' corrupt law 
enforcement officers may be relevant to determining whether some high-level official 
has acquiesced in torture . . . but it makes no difference when detennining whether a law 
enforcement officer has himself inflicted, instigated, consented to, or acquiesced in torture under 
color of law.") (citation omitted) (emphasis in original). Instead, as to the 2023 incident, on 
remand, the Immigration Judge should determine if the police officers were able to engage in the 
conduct because of their government position, even iflow-level, or whether the officers cc,uld have 
done so without connection to the government. Matter of J-G-R-, 28 I&N Dec. 733 (BIA 2023). 
Upon doing so, the Immigration Judge should reconsider the likelihood that the harm the applicant 
fears will be by or at the instigation of or with the consent or acquiescence of a public official or 
other person acting in an official capacity. The Immigration Judge should also evaluate the 
applicant's likelihood of future torture, considering the required factors under the regulation, 8 
C.F.R. § 2087.16(c)(3), including whether the applicant experienced past torture considering the 
two incidents of harm he suffered. 

On remand, the parties may update the record with additional evidence or argument, which, if 
submitted, the Immigration Judge's decision should address. In remanding, we express no opinion 
as to the ultimate disposition of these proceedings. See Matter of L-O-G-, 21 I&N Dec. 413,422 
(BIA 1996). 

Accordingly, the following order will be entered. 

ORDER: The record is remanded to the Immigration Judge for further proceedings consistent 
with this opinion and the entry of a new decision. 
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LEMELLE, Appellate Immigration Judge 

The respondent, a native and citizen of Syria, appeals from the Immigration Judge's 
September 3, 2024, decision denying his application for asylum and withholding of removal under 
sections 208(b)(1XA) and 24J(b)(3)(A) of the Immigration and Nationality Act ("INA"), 8 U.S.C. 
§§ ll58(b)(l)(A}, 123l(b)(3)(A), and protection under the regulations implementing the 
Convention Against Torture ("CAT"). 1 The Department of Homeland Security opposes the 
appeal. The record will be remanded. 

We review for clear error the findings of fact, including the determination of credibility, made 
by the Immigration Judge. 8 C.F.R. § 1003.l(d)(3)(i). We review de novo questions of law, 
discretion, and judgment, and all other issues in appeals from the Immigration Judge's decision. 
8 C.F.R. § 1003.1 (d)(3)(ii). 

The respondent fears returning to Syria because he claims that he was harassed, extorted, and 
harmed by security forces over the course of several years due to his race, religion, and political 
opinion. The Immigration Judge found that the January 2023 incident at the Public Security Office 
was on account of the respondent's religion, but that the 2022 incidents were the result of a purely 
personal vendetta (IJ at 11-12). To satisfy his burden, the respondent "must provide some evidence 
that an alleged persecutor is motivated by a victim's protected trait." Matter of N-M-, 

1 The Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R. §§ 1208.16(c)-1208.18. 
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25 I&N Dec. 526, 532 (BIA 2011 ). ''The relevant question is the motivation of the persecutor." 
Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 351 (5th Cir. 2002). We discern no c]ear error in the 
Immigration Judge's finding that personnel from the Public Security Office harmed the respondent 
because of his religion. However, we conclude a remand is necessary for the Immigration Judge 
to reassess whether the respondent established that the remaining harm was motivated by a 
protected ground, and whether such motive was at least one central reasons for the harm. 

On appeal, the respondent argues that all the incidents were, at least in part, on account of his 
race, religion, and political opinion (Respondent's Br.). 2 Specifically, the respondent argues that 
the current regime and its fighters view individuals from the city of Homs and Sunni Muslims, like 
the respondent, with skepticism and ill contempt because they had posed the greatest resistance to 
the current regime's rise to power (Tr. at 38, 74, 84-85}. As for the April 2022 incident, the 
respondent asserts that, when he was being removed from the warehouse where he was working, 
he protested his removal and expressed criticism of the availability of jobs and the Russian 
takeover of ports, silos, and factories in Syria under the current regime (Tr. at 42-44). The 
respondent also asserts that following these statements, he was beaten and called a "traitor,,. among 
other things (Tr. at 44-45). The respondent further argues that he was then threatened for revealing 
to others what had happened to him (Tr. at 55-56}. 

As the respondent has identified evidence relevant to his asserted persecutors' motive that was 
not addressed by the Immigration Judge, and given this inquiry involves fact-finding, which the 
Board is not permitted to do, a remand is necessary. We note that the Immigration Judge found 
the respondent had not expressed a political opinion (IJ at 11 ). In making necessary factual 
findings regarding the motive of his asserted persecutors, the Immigration Judge should reassess 
this finding. "To gain asylum on the basis of persecution due to political opinion, an applicant 
must show through direct or circumstantial evidence that the persecutor (I) knew of his political 
opinion, and (2) has or will likely persecute him because of it." Aben v. Garland, 113 F.4th 457, 
466 (5th Cir. 2024). Expressing criticism of the government, including its handling of the 
economy, job availability, and foreign relations, would typically be perceived as a political 
opinion. See Ontunez-Tursios, 303 F.3d at 352 (citing "cases in which the alien acted in direct 
opposition to government policies and instrumentalities" as examples of political activity); see 
a/sol (b)(6) ~- Barr, 794 F. App'x 418,420 (5th Cir. 2019) ("Criticism of government actions or 
policies generally may be considered the expression of political opinion.") ( quoting Li v. Holder, 
559 F.3d 1096, 1111 (9th Cir. 2009)). Even if the Immigration Judge finds that the respondent did 
not hold a political opinion, the respondent can satisfy his burden by showing "that the persecutor 
imputed a political opinion to him," and the Immigration Judge should make relevant findings on 
the matter. Aben, 113 F.4th at 466 (finding that the record showed the military imputed an anti­
government political opinion to Aben because he treated separatist fighters). 

Upon reconsidering nexus, the Immigration Judge should reevaluate whether those incidents 
of harm that are on account of a protected ground, if any, cumulatively rise to the level of 

2 We are unable to provide citations to the specific pages of the respondent's brief as it is not 
paginated. See BIA Practice Manual,§ 3.3(cX3) ("Briefs and other submissions should always be 
paginated."). 
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persecution consistent with controlling precedent. See Argueta-Hernandez v. Garland, 87 F.4th 
698, 708 (5th Cir. 2023) ("Threats of death and other serious harms constitute persecution when 
they are objectively credible."); id. at 707 ('" Examples of persecution' can include 'threats to life, 
confinement, torture, and economic restrictions so severe that they constitute a threat to Jife or 
freedom."') (citation omitted); Gjetani v. Barr, 968 F.3d 393, 397 (5th Cir. 2020) (stating that 
"persecution" "has the quality of a sustained, systematic effort to target an individual on the basis 
of a protected ground"); Matter of O-Z- & 1-Z-, 22 I&N Dec. 23, 26 (BIA 1998) (finding 
persecution where the incidents of harm, in the aggregate, amounted to "more than mere 
discrimination and harassment''). The Immigration Judge should also make findings as to whether 
any of the asserted harm was based on legitimate and lawful actions or some other basis, in light 
of the respondent's claim that individuals from Homs and Sunni Muslims are subjected to 
disproportionate mistreatment from the current regime. See, e.g .. Matter of S-P-, 21 I&N Dec. 
486, 493 (BIA 1996) (finding that in determining if prosecution is a pretext for punishing an 
individual's political opinion actors to examine include "'the nature of the crime and the severity 
of the punishment,' as well as the applicant's political opinion, the motives behind his actions, the 
nature of the act committed, the nature of the prosecution and its motives, and the nature of the 
law on which the prosecution is based") (citing Matter of lzatula, 20 l&N Dec. 149, 157 (BIA 
1990)). 

The Immigration Judge should also consider whether he established a well-founded fear of 
future persecution considering the shifting burdens of proof. The parties may submit, and the 
Immigration Judge should consider, any evidence of changed country conditions, including a 
change in regime. Should the Immigration Judge find the respondent established his eligibility for 
asylum or withholding of removal under the INA, the Immigration Judge should also reassess 
whether he is subject to the Circumvention of LawfuJ Pathways rule, 3 which would render him 
ineligible for asylum (IJ at 9). See 8 C.F.R. § 1208.33. The respondent does not dispute that the 
rule's rebuttable presumption of asylum ineligibility applies to him. 8 C.F.R. § 1208.33(a)(1). 
However, the presumption shall be deemed rebutted if the respondent has a "child who would be 
eligible to follow to join [the respondent] as described in section 208(bX3)(A) of the Act." 8 
C.F.R. § 1208.33(c). 

For the foregoing reasons, the record will be remanded for the Immigration Judge to conduct 
further fact-finding and legal analysis, supported by the record and applicable legal precedent, as 
to the respondent's eligibility for asylum and withholding of removal under the INA and CAT. 
Matter of S-H-, 23 I&N Dec. 462, 463 (BIA 2002). The parties shall have the opportunity to 
update the record, including the statement accompanying the respondent's brief, and the 
Immigration Judge may conduct further proceedings as deemed necessary. In remanding, the 

' The Circumvention of Lawful Pathways, 88 Fed. Reg. 31314 (May 16, 2023) (Final Rule) 
( effective May 11, 2023 ), is the subject of active litigation. The rule was previously vacated by a 
federal district court. E. Bay Sanctuary Covenant v. Biden, 683 F. Supp. 3d 1025, 1030, 1054 
(N.D. Cal. 2023). However, the United States Court of Appeals for the Ninth Circuit stayed the 
district court's order pending appeal and held the appeal in abeyance. I (b)(6) I 

v. Biden.l (b)(6) l 2023 WL 11662094 (9th Cir. Aug. 3, 2023); I (b)(6) I 
v. Biden, 93 F.4th 1130 (9th Cir. 2024) (mem.). The rule thus remains in effect. 
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Board expresses no opinion on the ultimate outcome of the proceedings. See Matter of L-O-G-, 
21 l&N Dec. 413,422 (BIA 1996). 

Accordingly, the following order will be entered. 

ORDER: The record is remanded for further proceedings consistent with the foregoing opinion 
and for the entry of a new decision. 
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O'CONNOR. Appellate Inmigration Judge 

1bis matter was last before the Board on March 26, 2024, when we remanded the record for 
further analysis of the respondent's request for deferral of removal wider the Convention Against 
Torture ("CAT'). 1 On July 2, 2024, the Immigration Judge held a second testimonial hearing on 
the respondent's application, which he denied in a July 12, 2024, decision. The respondent, a 
native and citizen of El Salvador, appeals this decision. The Depart:rrent of Homeland Security 
("DHS'1 asks for swnmary affirmance. The record will be remanded for further proceedings. 

We review Inmigration Judges' factual finding5, including credibility finding5, for clear error. 
8 C.F.R § 1003.l(d)(3)(i). We review all other issues in appeals from Inmigration Judges' 
decisions de novo, incruding issues of law, judgment, and discretion. 8 C.F.R. § 1003. l(d)(3)(il). 

The respondent rears he will be detained and tortured in El Salvador under its current "state of 
exception" on accmmt of his criminal history and past incarceration in both the United States and 
El Salvador (IJ at 7-8; Exh. 2 at 5-6; Exh. 4). The respondent testified that he was removed from 
the United States after his 2010 conviction for second degree assauh in violation of section 3-203 
of the Maryland Criminal Law Code (JJ at 3; Tr. at 21-22; Exit 4). He was detained in El Salvador 
for illicit association from 2018 to 2020, during which tm gang members targeted him for 
mistreatment due to his prior military service (IJ at 6-7; Tr. at 25-27, 39-43; Exit 2 at 5-6; Exh. 8). 
Upon being released, he reported to a judge every 15 days until he left El Salvador in June 2022 

1 Convention Against Torture and Other Crue~ Inhuman or Degrading Treatment or Punishment, 
Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for United States 
Nov. 20, 1994). 8 C.F.R. § 1208.16(c)-1208.18(a) (2020). 
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(IJ at 4, 14; Tr. at28-31). The respondent's brother has been detained without a hearing for 2 years 
under the state of exceptK>n since being reIDJved to El Salvador (U at 7; Tr. at 44; Exh. 6 at 3, 8, 
12). 

The Immigration Judge found the respondent was not credible and had not adequately 
corroborated his claim (IJ at 8-11) and detennined that his non-testimmial evidence did not 
independently establish his entitlerrent to CAT protectK>n (IJ at 11-15). See Ndifon v. Garland, 
49 F.4th 986,989 (5th Cir. 2022). On appea~ the respondent cha~nges the Immigration Judge's 
adverse credibility finding and argues that he ignored relevant evidence. 

As an initial matter, we disagree with the respondent's argument that the lrrmigration Judge 
nJl)ermissibly considered his credibility on remand becatEe a prior credibility determination was 
the ''law ofthe case" (Respondent's Br. at 13-14). 'The law of the case doctrine provides that when 
an appellate court '"decides upon a rule of law, that decisi:m should continue to govern the same 
issues in subsequent stages in the sarre case."' Musacchio v. United States, 577 U.S. 237, 244-45 
(2016) (quoting Pepper v. United States, 562 U.S. 476,506 (2011)). However, our prior decic;ions 
did not address the respondent's credibility. The doctrine also does not apply to factual findings, 
see id., and the ic;sue of credibility ic; a finding of met which the IIIIlligration Judge makes and 
which we review for clear error. 8 C.F.R § 1003.l(d)(3)(i). 

Further, a "remand is effective for the stated purpose and for consideration of any and all 
matters" the Imnigration Judge rmy deem appropriate, "un1ess the Board qualifies or limits the 
rermnd for a specific purpose." Matter of Patel, 16 l&N Dec. 600,601 (BIA 1978). Our rermnd 
instructions did not preclude the lrrmigration Judge :from determining whether the respondent was 
credible in light of the new testirmny and evidence that we instructed the Immigration Judge to 
accept on remmd (BIA's March 26, 2024, Dec. at 2). See section 208(b)(l)(B)(iii) of the 
Immigration and Nafunality Act (''INA''), 8 U.S.C. § 1158(b)(l)(B)(iii) (providing that when 
evah.Jating credibility, an Innnigration Judge may assess the consistency between the applicant's 
written and oral staterrents '\vhenever rmde", and "the consic;tency of such staterrents with other 
evidence of record''). 

We also disagree that, after conducting a second testirmnial hearing, the Innigration Judge 
was not alk>wed to reject parts of the respondent's testirmny which were deerred credible after 
the first testirmnial hearing (Respondent's Br. at 14-15). An Immigration Judge ic; :free to "accept[] 
all, none, or sorre of the alien's testirmny" if the adverse credibility finding is supported by the 
record in light of the totality of the circtnDStances. Garland v.Ming Dai, 593 U.S. 357,366 (2021). 

Despite the foregoing, upon reviewing the record, we are '"left wth the definite and firm 
conviction that a nmtake has been commtted"' regarding the respondent's credibility, 
Cooper v. Harris, 581 U.S. 285, 309 (2017) (quoting Anderson v. City of Bessemer City, N.C., 
470 U.S. 564, 573-74 (1985)), because the lmnigration Judge's adverse credibility finding 
irq>ermissibly conflates credibility and corroboratK>n and is otherwise unsupported by the record. 
See INA § 208(b)(l)(B)(ii), (iii.), 8 U.S.C. § 1158(b)(l)(B)(ii), (iii.) (outlining separate 
corroboration and credibility requirerrents ); Nkenglefac v. Garland, 34 F .4th 422, 429 
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(5th Cir. 2022) (providing that an adverse credil>ility finding nrust be ""'supported by specific and 
cogent reasons derived from the record''") (internal citafuns omitted). 

The lrrrnigration Judge's credibility determination relies alrmst entirely on his observation 
that the respondent's affiants did not confirm his belief that police mmdered his son in El Salvador 
in 2023, characterizing this corroboration issue as a series of inadequately explained omissions 
(IJ at 8-11; Respondent's Br. at 16-17). See Avelar-Oliva v. Barr, 954 F.3d 757, 767 
(5th Cir. 2020) (explaining that an Immigration Judge rmy base an adverse credibility finding on 
any inconsistency or omission, so long as the "totality of the circur:mtances" establishes that the 
respondent is not credil>Je). This determination suffers from two defects. 

First, the respondent's affiants' failure to confirm his suspx:ion about his son's cause of death 
rmy affect whether this part of his testim:my is adequately corroborated, persuasive, or entitled to 
weight, see Ming Dai, 593 U.S. at 372, considering the totality of the circur:mtances-including 
the respondent's explanation that he did not tmderstand why police would have killed his son 
(Tr. at 38). However, we are not convinced that this evidentiary coll1)arison revea~ an "omission" 
that affects his credibility (Respondent's Br. at 16-17). 

Second, the respondent was not asked to explain why his affiants' statements did not rn:mtion 
pooce involvement in his son's death (Tr. at 14-16, 33-39; cf D at 9-11). See Nkeng/efac, 
34 F.4th at 429 (noting that a respondent should be given an adequate opportl.mity at the hearing 
to explain perceived inconsistencies). The Innnigration Judge asked the respondent what he 
learned about what happened to his son (IJ at 9; Tr. at 34). The respondent replied that his family 
did not "like to explain rmny thing.5 because of fear that they're being recorded on calls .... " (Tr. 
at 34). The lnnigration Judge appears to have taken this statement out of context and found it to 
be an "in1)1ausible" explanation fur perceived omissions in the respondent's affiants' statements, 
despite the respondent never being directly asked about these omissions (IJ at 9; Tr. at 34). 

The record al5o does not support the lm:nigration Judge's finding that the respondent's sister's 
affidavit ''makes no specific reference to threats or danger that the respondent hirmelf rmy be 
detained, plllll5hed, and harmed in any way" in El Salvador (D at 11 . While her April 23, 2024, 
declarafun rmkes no such reference, the respondent's sister's (b)(6) 2024, affidavit expressly 
states that he "was pursued by criminal groups" who "told (him] that if he was arrested he would 
not last alive in prison since they would kill him upon entry" (Compare Exh 6 at 12, with 
Exh 8 at9). 

The Immigration Judge's adverse credibility finding is not supported by any other observations 
about relevant credil>ility factors (IJ at 8-11 ). Given the foregoing, we find the 
lmnigration Judge's adverse credibility finding is not affirrmble as currently constituted. We will 
therefore rermnd proceedings for the Imnigration Judge to re-assess credibility and corroboration 
as separate issues. On retmnd, the Irrnnigration Judge nrust reconsider whether the respondent's 
sister's affidavit adequately corroborates that he was incarcerated in El Salvador (IJ at 15; 
Exh. 8 at 9). 

Next, we turn to the respondent's request fur CAT deferral of removal The 
hnmigration Judge's adverse credibility finding played a key role in the analys~ of the 
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respondent's request fur CAT protecti:m, leadilg the lmnigration Judge to discredt the 
respondent's entire testilmny and seemingly reverse an earlier finding that the respondent 
spent 2 years in pmon fur illi::it association from 2018 to 2020, which was the basis of the prior 
Imnigratxm Judge's particularly serious crirre detennination (compare IJ at 13, 15 with 
IJ's June 20, 2023, Dec. at 6). We will therefure remmd the record for the Immigration Judge to 
enter a new decision on this appocation 

In addition, a remand is required because the lmnigration Judge dn not COlll)ly with om 
previous remand instructions, despite rererritg to them (IJ at 2). We reiterate that the Immigration 
Judge IWSt take the fulhwing actions. 

First, the Immigration Judge llllSt "assess whether and to what extent DHS' inadvertent 
disclosme affects" the respondent's likelihood of torture, as we have twice instructed 
(BIA's Mar. 26, 2024, Dec. at 2; BIA's Oct. 17, 2023, Dec. at 2). Second, in order to "evaluate 
the licelihood that the respondent wouli be detained if removed to El Salvador in light of his past 
criminal history," as we previously mtructed (BIA's Mar. 26, 2024, Dec. at 2), the In111igration 
Judge's decision llllSt consider whether and to what extent the respondent's criminal history in the 
United States affects his likelihood oftort\.U'e (Exh 3; Respondent's Br. at 18-19). See Matter of 
S-H-, 23 I&N Dec. 462,465 (BIA 2002) (explailing that the Board's limited :fact-finding ability 
on appeal heightem the need for Irrmigration Judges' decisions to include clear and COJ11)lete 
:factual and legal findings). Finally, beyond the Imnigration Judge's finding that the respondent's 
past trea~nt from~ while detained did not comtitute tort\.U'e because it was not sufn:iently 
severe and did not occur with the govermrent's acquiescence (IJ at 13-14), the Inmigration Judge 
llllSt tmke a separate foiward-boking determmtion about ')"espondent's licelihood of torturous 
harm by gangs or other private actors (both in and outside of detention)[,]" as we mtructed (IJ at 
2; BIA's Mar. 26, 2024, Dec. at 2). 

On remand, the Immigration Judge shouli comider the respondent's appellate argurrents, 
including the country condtions evidence highlighted in his appellate brief Om decision to 
remand does not constitute an opinion on these proceedings' outcotre. See generally 
Matter of L-O-G-, 21 I&N Dec. 413,422 (BIA 1996). The folhwing order will be entered. 

ORDER; The record is remmded to the Imnigration Judge for finther proceedings and the 
entry of a new decision consistent with the foregoing opinion 

Appellate lrrnnigration Judge Hugh Mullane dissents without opinion. 
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MULLANE, Appellate Immigration Judge 

The respondent, a native and citiz.en of Sudan, appeals the Immigration Judge's 
February 10, 2022, decision denying his application for asylwn and withholding ofrermval under 
sections 208(b)(l)(A) and 24I(bX3XA) of the lmnigration and Nationality Act ("INA"), 
8 U.S.C. §§ 1 l 58(b )(1 )(A), 1231 (b )(3XA). 1 DHS opposes the appeal We will remmd the record. 

We re~w findin~ of fact determined by an Immigration Judge under a "clearly erroneous" 
standard. 8 C.F.R § 1003.l(d)(3)(i). We review questions of law, discretion, and judgment, 
and all other issues in appeals from decisions of Immigration Judges de novo. 
8 C.F.R § 1003.l{d)(3)(iI). 

The Immigration Judge entered an oral decision in the respondent's case on August 28, 2018. 
On December 21, 2021, we remanded the respondent's case to the Immigration Judge for finther 
factfinding and analysis of the respondent's application fur asylwn and withhokiing of rem:ival 
under the INA On February 10, 2022, the lnnnigration Judge issued a written decision, in which 
he adopts and amends his August 28, 2018, oral decision 

1 The Immigration Judge granted the respondent's request for protection under the regulations 
imple~nting the Convention Against Torture and Other Cruel Inhuman or Degrading Treatment 
or Punis~nt, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force 
for Unted States Nov. 20, 1994) ("CAT'). 8 C.F.R §§ 1208.16(c}-1208.18. (IJ at 2, 6, 
Feb. 10, 2022; lJ at 4, Aug. 28, 2018). The Department of Horttland Security (''DHS") has not 
appealed the Immigration Judge's grant of protection under the CAT. 
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The Inmigration Judge found that the respondent suffered past harm ming to the level of 
persecution and torture in Sudan (lJ at 1-2, Feb. 10, 2022). The respondent ~ a meni>er of the 
l.aghawa tribe and is from Darfur (IJ at 2, Feb. 10, 2022; Tr. at 77-78; Exh. 9 at 1). The 
respondent's older brother,! (b)(6) I attended tmiversity in Khartoum, where he joined a political 
group called the Darfur Association of Students, which opposed the Sudanese government (IJ at 3, 
Feb. 10, 2022; Tr. at 87-88, 107-08; Exh. 9 at 2). Hasan told the respondent that he spoke out 
against the Sudanese govemrrent while at university (IJ at 4, Feb. l 0, 2022; Exh. 9 at 2-3 . In 
June 2013, the respondent stopped hearing from I (b)(6) I and in April 2014, he traveled to (b)(6) 

tmiversity to look for him (IJ at 3, Feb. 10, 2022; Tr. at 89-92; Exh. 9 at 3). When the respondent 
asked tmiversity security about his brother's whereabouts, they told him that I (b)(6) I had been 
arrested (IJ at 3, Feb. 10, 2022; Tr. at 109; Exh. 9 at 3). Then, Sudanese govemrrent officials 
arrested the respondent (U at 2, 4, Feb. 10, 2022; Tr. at92-94; Exh. 9 at 3). The officials 
irq:>moned the respondent from April to October 2014, during which tirne they tortured him, called 
him derogatory te~ for m:mbers of the l.aghawa tribe, and interrogated him about! (b )( 6) I (IJ at 
2, 4, Feb. 10, 2022; Tr. at 94-103; Exh. 9 at 3-6). The officials imprisoned the respondent again 
for 15 days in August 2015, during which tirre they tortured him, called him derogatory te~, 
said he wanted to rule Sudan, and interrogated him about I (b)(6) I as well as l (b)(6) !associates and 
other l.aghawa people (IJ at 2, 4, Feb. 10, 2022; Tr. at 115-18; Exh. 9 at 6-7). 

The Imnigration Judge denied the respondent's application for asylum and withholding of 
reiroval under the IN A because he determined that the respondent dn not establish a nexus 
between his past and feared future persecution and any protected ground, including his irq:>uted 
political opm:>n (IJ at 1-6,Feb. 10, 2022). Imtead, the lnmigration Judge found that the singular, 
central reason why the officials persecuted and tortured the respondent was to gain information 
aboutj (b)(6) land his student organi2ation (U at 5, Feb. 10, 2022). 

We reverse the Imnigration Judge's nexus finding. The Inmigration Judge's findings that the 
Sudanese government views meni,ers of the Zaghawa tribe as rebel S}'lll)athizers, and that the 
officials repeatedly interrogated the respondent about his brother's political activities and other 
l.aghawa people while calling him derogatory te~ and saying he wanted to rule Sudan, establish 
that at least one central reason why the officials detained and tortured him was on accoW1t of his 
irq:>uted political opinion (1Jat2-5, Feb.10,2022; Tr.at95-97, 100-03, 117, 156-58; 
Respondent's Br. at 10-12). See Aben v. Garland, 113 F.4th 457, 466-67 (5th Cir. 2024) 
(finding that persecutors targeted an applicant on accollllt of his imputed political opinion 
when they accused him and people of similar heritage of fighting the governrnrnt); 
Argueta-Hernandez v. Garland, 87 F.4th 698, 710 (5th Cir. 2023) (''[A] court nrust consi:ter the 
emtence of muhip le rmtives for the persecutor's actions when such evide,i.::e exists'). 

We concb:le that the respondent has established past persecution as a matter of law. We will 
remand the record to the Immigration Judge to apply the req~ite presumption of a well-founded 
fear of future persecution and allow OHS an opportunity to rebut the presurq,tio n. 
See 8 C.F.R § 1208.B(b)(l). 
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Accordingly, the following order is entered. 

ORDER: The record is remanded to the lnmigration Judge for further proceed~. 
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Opinion by Appellate Irrmigration Judge Hunsucker 

HUNSUCKER, Appellate Immigration Judge 

The respondent, a native and citizen of El Salvador, appeals the lrrnnigration Judge's decision, 
dated January 24, 2025, denying his applications for cancellation of rermval for certain 
nonpermanent residents, asylum, withholding of rerrovaL and protection under the regulations 
implementing the Convention Against Torture ("CAT). 2 Sections 208(b)(l)(A), 240A(b)(l), and 
24l(b)(3)(A) of the Immigration and Nationality Act (''INA"), 8 U.S.C. §§ l 158(b)(l)(A), 
1229b(b)(l), 123l(b)(3)(A). The Departrrent of Horn!land Security has filed a rmtion for 
swnmary affirmance. The record will be dismissed in part and remanded in part. 

We review findings of fuct determined by an Irrmigration Judge, including credibility findings, 
under a "clearly erroneous" standard. 8 C.F.R § 1003.l(d)(3)(i). We review questions of law, 
discretion, and judgment, and all other issues in appeals from decisions of Innnigration Judges 
de novo. 8 C.F.R § 1003.l(d)(3)(ii). 

We affirm the Immigration Judge's decision to deny the respondent's applications for asylum, 
withholding of rerrovaL and protection under the CAT (IJ at 6-10). The (nnnigration Judge 

1 Temporary Appellate lrrnnigration Judges sit pursuant to appointtrent by the Attorney General 
See generally 8 C.F.R. § 1003.l(a)(l), (4). 

2 The Convention Against Torture and Other CrueL Inhwran or Degrading Treatrn!nt or 
Punis~nt, Dec. I 0, I 984, S. Treaty Doc. No. I 00-20, 1465 U.N .T.S. 85 ( entered into force for 
United States Nov. 20, 1994). 8 C.F.R. §§ 1208.16(c)-1208.18. 
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concluded that the respondent's asylum application was time-barred and that he did not establish 
an exception to the 1-year filing deadline (IJ at 6). The Innnigration Judge further determined that 
the respondent did not show ( 1) his proposed particular social groups of''Salvadoran truck drivers" 
or ''bus driver[s] in EI Salvador" are legally cognizable under the INA or (2) a nexus between his 
past or future harm and his proposed social group membership (IJ at 3, 6-8; Tr. at 37, 89).3 

On appeal, the respondent does not challenge any of these determinations above. Therefore, 
we deem any further argument or evideoce on these issues waived. See Matter of R-A-M-, 25 I&N 
Dec. 657,658 n.2 (BIA 2012) (stating that issues not raised on appeal are deerred waived). This 
waiver is dispositive of the respondent's asylum and withholding clain15. See INA§ 208(a)(2)(B), 
8 U.S.C. § l 158(a)(2)(B) (providing that, with limited exceptions, an asylum applicant must file 
his application within I year of his arrival in the United States); INA§ 208(b)(l)(B)(i), 8 U.S.C. 
§ l l 58(b )( l )(B)(D (stating that an asylum applicant "must establish that race, religion, nationality, 
metroership in a particular social group, or political opinion was or will be at least one central 
reason for persecuting the applicant"); IN A§ 24 l(b)(3 )(A), 8 U.S.C. § 1231 (b)(3)(A) (stating that 
an applicant for withholding of reJTX)val must show that his "life or freedom would be 
threatened ... because of the alien's race, religion, nationality, m:mbership in a particular social 
group, or political opinion").4 

Furthenmre, we agree with the Innnigration Judge that the respondent did not establish 
eligiliility for protection under the CAT (IJ at 9- l 0). The Innnigration Judge considered the 
entirety of the evidence and properly concluded that the respondent did not show it is 100re likely 
than not anyone would intentionally inflict severe pain or suffering that constitutes torture upon 
him in El Salvador. See 8 C.F.R §§ 1208. I 6(c)(2), l208. l 8(a)(l ). The respondent does not argue 
that he was tortured in the past. His contention that the Salvadoran governrrent intends to torture 
him due to his criminal history in the United States is unduly speculative (Respondent's Br. at 6-
8). See Matter of J-F-F-, 23 I&N Dec. 912 (A.G. 2006). As the Innnigration Judge determined, 
while cmmtry conditions evidence shows that Salvadoran officials may investigate and ptmish 
some individuals who were convicted of certain crimes, the respondent did not present sufficient 
particularized evidence to establish that any state actor would inflict torturous harm upon him or 
be willfully blind to such harm (IJ at IO; Exhs. 6, 7 at Tab H). See L.N. v. Garland, I 09 F.4th 389, 

J Before the lnnnigration Judge, the respondent did not allege that he was or would be harmed on 
accotmt of any other statutorily protected grm.md (Exh 5 at 5). 

4 On appeal, the respondent asserts that the Board should remand his case to determine if he can 
"show a nexus offumily membership as one central reason for their [sic] fear ofreturn to Columbia 
[sic]" (Respondent's Br. at 9). However, the respondent did not raise any family-based particular 
social group before the Innnigration Judge. We will not consider the respondent's attempts to add 
or m>dify a particular social group on appeal See Matter of W-Y-C- & H-O-B-, 27 l&N Dec. 189 
(BIA 2018) (holding that a respondent "must clearly indicate on the record before the 
Innnigration Judge the exact delineation of any proposed particular social group"); see also 
Santos-Alvarado v. Barr, 967 F.3d 428,440 n.13 (5th Cir. 2020) (upholding the Board's authority 
to not consider an argument or claim that could have been, but was not, advanced before the 
lrmrigration Judge). 
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399-400 (5th Cir. 2024). Evidence of the general possibility of torture by prison officials does not 
meet the respondent's bw-den of establishing it is more likely than not that he personally will be 
subjected to such treatment. See Matter of A-A-R-, 29 I&N Dec. 38, 41-42 (BIA 2025); Matter of 
J-E-, 23 I&N Dec. 291, 303 (BIA 2002). 

On appeaL the respondent argues that recent country reports indicate that criminals and former 
criminals from the United States are targeted, imprisoned, and subjected to due process violations 
by the Salvadoran govemrrent (Respondent's Br. at 6-8). We discern no reason to remand the 
record based on possible new developments in country conditions (Respondent's Br. at 6). The 
respondent did not submit any evidentiary materials in support of his contentions. See INA 
§ 240(c)(7)(B), 8 U.S.C. § 1229a(c)(7)(B) (explaining that a motion to reopen or remand "shall be 
supported by affidavits or other evidentiary material'). He also has not demonstrated that any new 
country conditions evidence would make him prima fucie eligible for asyhnn, withholding of 
removaL or protection under the CAT. See INS v. Abudu, 485 U.S. 94, 104 (1988). 

Nevertheless, with respect to the respondent's application for cancellation of removal, we 
conch.ide that remand is necessary. The lrrnnigration Judge pretermitted the respondent's 
application based on his 2011 conviction for two counts of"aiding and abetting the improper entry 
of an illegal alien" in violation of 8 U.S.C. §§ 1325, 1329 and 18 U.S.C. § 2 (IJ at 2-3; 
Exh. 2 at 8-14). The Immigration Judge concluded that the respondent's offenses are aggravated 
felonies under section 101(a)(43)(N) of the INA, 8 U.S.C. § I I0I(a)(43)(N), thus rendering him 
ineligible for cancellation of ren-vJvaL See INA § 240A(b )(1 )(C), 8 U.S.C. § I 229b(b )( l )(C). 

Upon our de novo review, we agree with the respondent that his offenses are not aggravated 
felonies tmder section 10l(a)(43)(N) of the INA, 8 U.S.C. § I IOl(a)(43)(N) (Respondent's Br. 
at 5-6). That provision defmes an aggravated felony as: 

[A}n offense described in paragraph (l)(A) or (2) of section I 324(a) of this title (relating 
to alien smuggling), except in the case of a first offense for which the alien has 
affirmatively shown that the alien committed the offense for the purpose of assisting, 
abetting, or aiding only the alien's spouse, child, or parent (and no other individual) to 
violate a provision of this chapter. 

INA§ 101(a)(43)(N), 8 U.S.C. § l 10l(a)(43)(N) (emphasis added). 

As the respondent emphasizes on appeaL he was not convicted wider 8 U.S.C. § 1324, but 
under 8 U.S.C. § 1325 (Exh. 2 at 8-14; Respondent's Br. at 5). Although the Immigration Judge 
cited to Ruiz-Romero v. Reno, 205 F.3d 837 (5th Cir. 2000), in support of his conclusion that the 
respondent here was convicted of an aggravated felony, the respondent in Ruiz-Romero was 
convicted under 8 U.S.C. § 1324(a)(l)(A) (JJ at 2-3). Meanwhile, according to precedent decisions 
from the United States Court of Appeals for the Fifth Circuit and the Board, an offense under 
8 U.S.C. § 1325 is not an aggravated felony as defined in section 101(a)(43)(N) of the INA, 
8 U.S.C. § 1 I0I(a)(43)(N). See Santos-Sanchez v. Holder, 744 F.3d 391,392 n.1 (5th Cir. 2014); 
Rivera-Sanchez v. Reno, 198 F.3d 545, 547 (5th Cir. 1999); Matter of Alvarado-Alvino, 22 I&N 
Dec. 718, 720-21 (BIA 1999). 

3 



l(b)(6) 

Consequently, we will remand the record for the lmnigration Judge to determine whether the 
respondent otherwise meets the statutory requirements for cancellation ofrermval and merits that 
relief in the exercise of discretion. We will dismiss the respondent's appeal of the denial of his 
applications for asylum, withholding of rermval, and CAT protectiort On remand, both parties 
should have an opportunity to update the record. The lnnnigration Judge may take any other action 
he deern.5 appropriate for resohrtion of the respondent's case. In remanding, we express no opinion 
regarding the ultimate outcome of these proceeding.5. 

Accordingly, the following orders will be entered. 

ORDER: The respondent's appeal of the Innnigration Judge's denial of asylum, withholding 
of rermval, and protection under the CAT is dismissed. 

FURTHER ORDER The record is remanded to the Irrnnigration Judge for finther proceedings 
consistent with the foregoing opinion and for the entry of a new decisiort 
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Before: Malphrus, Chief Appellate Immigration Judge; Mullane, Appellate Inmtigration Judge; 
McCloskey, Temporary Appellate Immigration Judge1 

Opinion by Temporary Appellate Inmigration Judge McCloskey 

MCCLOSKEY, Telll)orary Appellate Immigration Judge 

The respondent, a native and citiz.en of Cuba, appeals from the Immigration Judge's 
January 23, 2025, decision denying her applications for asyhnn and withholding ofremoval under 
sections 208(b)(l)(A) and 241(b)(3)(A) of the Inmrigration and Nationality Act ("INA'), 8 U.S.C. 
§§ l 158(bXI)(A), 123l(b)(3)(A), protection under the regu]ations implementing the Convention 
Against Torture ("CAT'),2 and cancellation of removal The Departrrent of Homeland Security 
has responded to the appeal The record will be remanded. 

We review the findings of fact, including the detennination of credibility, rrade by the 
Immigration Judge under the "clearly erroneous" standard. 8 C.F.R § 1003.l(d)(3)(i). We review 
all other issues, including issues of law, discretion, or judgment, under the de novo standard. 
8C.F.R § 1003.l(d)(3)(il). 

The respondent claim; persecution based on political opinion and her relationship with her 
father (IJ at 9). The respondent testified that, on I (b)(6) !2019, the police came to her house 
and an officer hit her on the knee with a plastic baton (IJ at 5; Tr. 58-59). On I (b)(6) 12019, the 
respondent was hit rmltiple times while being taken to the police station (IJ at 5; Tr. 53-57). The 

1 Temporary Appellate Immigration Judges sit pursuant to appointment by the Attorney General 
See generally 8 C.F.R § 1003.l(a)(l), (4). 

2 The Convention Against Torture and Other Cruei Inhwnan or Degrading Treatment or 
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c)-1208.18. 
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Immigration Judge denied the respondent's applications for asylum, withhokling of re.rmvai and 
cance1ation ofrermval based on the finding that the respondent was not credible (U at 8). 

We conchxle that the Immigration Judge's adverse credibility finding ~ clearly erroneous 
under the totality of the circurmtances as it is not adequately supported by speci& and cogent 
reasons. See INA §§ 208(bXl)(B)(iii), 241(b)(3XC), 8 U.S.C. §§ l 158(bXl)(B)(iii), 
1231 (b X3 XC); see also Singh v. Sessions, 880 F .3d 220, 225 (5th Cir. 2018) ( an Imnigration Judge 
"may rely on any inconsi5tency or omission in making an adverse credibility determination as long 
as the 'totality of the circwmtances' estabmhes that an asyhun applicant is not credible') (citation 
omitted); Zhan~ v. Go11zales, 432 F.3d 339, 344 (5th Cir. 2005) ("an adverse credibility 
determination llllSt be supported by specific and cogent reasons derived from the record'); Matter 
of J-Y-C-, 24 l&N Dec. 260,262 (BIA 2007). 

The Imnigration Judge found that the respondent testified inconsistently as to whether she 
spoke to her rmther. (U at 7). However, the Inmigration Judge failed to provide a sufficient 
opportunity to the respondent to explain the seeming di5crepancy (Tr. 24, 71), whx:h the 
Immigration Judge identified for the first tirre when rmk.ing her findings {IJ at 82). The 
respondent, apparently, attempted to provide an explanation at that tirre, but the evidentiary record 
had been closed. (Tr. at 82). Having Jailed to provide an opportunity to the respondent to explain 
the apparent d~crepancy, the Imnigration Judge Jailed to adequately address the i5sue in the 
cred.i>ility determination . 

The Immigration Judge also found that the respoooent testified incons~tently as to the nlllllber 
of~s that she was hit in the March 2019 incident (IJ at 7). When the Immigration Judge asked 
the respondent how many tirres she was hit in March 2019, the respondent answered: ''I'm not 
able to tell you if it was once or twice" (Tr. at 54). The Imnigration Judge repeated the question, 
stating: ''If you don't know, say don't know," and the respondent stated: ''Five, six, seven- - I 
wouldn't know exactly how many tirres" (Tr. at 54-55). The Inmigration Judge did not 
adequately explain why the explanation was tmreasonable. These findings are clearly erroneous .. 

Accordingly, we conchxle that a remand i5 appropriate. See Matter of S-H-, 23 l&N Dec. 462, 
465 (BIA 2002) (recognizing the heightened importance for immigration Judges to Illlke 
comprehensive findings of met because the Board rwst deter to an Immigration Judge's fuctual 
findings in the absence of clear error). On remand, the Immigration Judge shoukl comprehensively 
assess the credibility of the respondent anew to consider the applicant's eligibility for the 
applications under the correct evidentiary standards. In remanding, we express no opinion on the 
ultiimte outco~ of these proceedings. See Matter ofl.rO-G-, 21 l&N Dec. 413,422 (BIA 1996). 
Accordingly, the rollowing orders are entered. and evaluate the sufficiency of the record evidence 
with respect to all of her applications for relief 

Accordingly,, the following order will be entered. 

ORDER: 1be record 6 remanded for further proceedings consistent with this order and for the 
entry of a new dec~ion 
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MALPHRUS, Chief Appellate Immigration Judge 

The applicant, a native and citiz.en of El Salvador, appeals the Immigration Judge's 
July 5, 2024, decision denying his application for withhokling of rerroval under section 
24l(b)(3)(A) of the Immigration and Nationality Act ("INA"), 8 U.S.C. § 123l(b)(3)(A), and for 
protection under the regulations implerrenting the Convention Against Torture ("CAT). 1 The 
Depart:ment of Horreland Security ("DHS') opposes the appeal The appeal of the Immigration 
Judge's July 5, 2024, decision will be sustained, and the record will be remanded for finther 
proceedings. 2 

We review the findings of fuct, including the determination of credibility, made by the 
lrrunigration Judge tmder the "clearly erroneous" standard. 8C.F.R § 1003.l(d)(3)(D. We review 
all other issues, including issues of law, discretion, or judgrrent, under the de novo standard. 
8 C.F.R § 1003.l(d)(3)(ii). 

The applicant clam past harm and a fear of future harm in El Salvador on accotmt of his 
membership in a particular social group comprised of "Salvadoran men with tattoos who are 

1 The Convention Against Torture and Other Cruel, Inhwnan or Degrading Treatment or 
Punislurent, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c)-1208.18. 

2 Dtning the pendency of this appeal, the applicant also filed an appeal of the Innnigration Judge's 
July 29, 2024, decision denying the applicant's rootion to reopen proceedings to consider 
additional evidence, which we address in a separate decision 



(b)(6) 

rejected by their families and as a result lack identification docurrents" (IJ at 3-6). The applicant 
specifically asserts a fear of future harm from police in El Salvador due to his status as a deportee 
from the United States with tattoos and a criminal record in El Salvador, particularly wider the 
ongoing State of Exception in that country (IJ at 3-6). The Irrnnigration Judge did not credit the 
applicant's testirrony but acknowledged that he testified to the following. The applicant stated 
that his birth was never regi'>tered by his parents in El Salvador, and thus he does not have any 
identification (IJ at 3; Tr. at 80, 83-84; Exh. 3 at Tab A). The applicant was previously rermved 
to El Salvador in 2014 (IJ at 3; Tr. at 85; Exh. 2). The applicant was harassed and beaten by police 
repeatedly in 2014 and 2015 because he lacked identification (U at 3; Tr. at 86-87; Exh. 3 at Tab 
A). On one occasion in 2015, the applicant was questioned by police outside a store and beaten 
severely, resulting in a I (b ')( 6) l because he did not have identification, and the police 
accused him of being a gang meni>er because of the applicant's tattoos (IJ at 3-4; Tr. at 87-88, 91-
93; Exh. 3 at Tab A). In 2016, police officers detained the applicant on false charges of extortion, 
beat him for 2 hours, stepped on his neck until he lost consciousness, and put him in jail (IJ at 4; 
Tr. at 93-95, 98-102; Exh. 3 at Tab A). The applicant stated that the police o~ers lied at his 
hearings and ultimately had the applicant convicted of falsified theft charges in (b)(6) I 20 I 7 
(IJ at 4-5; Tr. at 102-07, 109-10, 112-18; Exh. 3 at Tab A). Because the police officers had accused 
the applicant of being a gang member, he was assigned to a "punishment sector" cell, denied food 
and water, and e er s rayed (IJ at 5; Tr. at 119-22; Exh. 3 at Tab A). The applicant was released 
from prison in (b)(6) 2022 (IJ at 5; Tr. at 122-23; Exh. 3 at Tab A). Days later, two of the 
s~ police officers who arrested the applicant picked him up from a friend's house, took him to 
an alley, and started to beat him again (IJ at 5; Tr. at 123-28; Exh. 3 at Tab A). One officer drew 
a gun and threatened to shoot the applicant but stopped when a car drove up and a man confronted 
the officers (IJ at 5-6; Tr. at 128-29; Exh. 3 at Tab A). The applicant tried to report the incident 
when he went to the courthouse for a parole check-in, but stated the secretary there would not take 
his complaint because he lacked identification (IJ at 6; Tr. at 129-30; Exh. 3 at Tab A). The 
applicant left El Salvador shortly thereafter and arrived in the United States onl (b)(6) I 2023 
(IJ at 3; Exh. l at 12). 

In denying the applicant's requests for relief and protection, the lrrnnigration Judge fotmd the 
applicant's testirrony not credible and determined his corroborative evidence did not rehabilitate 
his testirrony, and thus he did not meet his burden of proof for withholding ofrermval tmder the 
INA (IJ at 8-13). The Irrnnigration Judge fi.nther concluded that the applicant did not meet his 
burden to prove it is rmre likely than not he would be tortured with the consent or acquiescence 
of a public official in El Salvador and was thus ineligible for CAT protection (IJ at 14-1 7). Tue 
applicant challenges these determinations on appeal (Applicant's Br. at 9-32). 

We conclude the Immigration Judge's adverse credibility determination requires 
reconsideration (IJ at 8-11 ). An adverse credibility finding may be based on the applicant's 
demeanor, candor, and responsiveness, the inherent plausibility of the account, and inconsistencies 
within and between statements, when considering the totality of the circwnstances and all relevant 
factors. INA§§ 208(b)(l)(B)(iii), 241(b)(3)(C), 8 U.S.C. §§ l 158(b)(l)(B)(iii), 123l(b)(3)(C). 
The Board is "significantly deferential" to the Irrmigration Judge as the fact finder and may reverse 
a credibility finding only if it is clearly erroneous. Concrete Pipe & Prod. Of Cal.. Inc. 
v. Construction Laborers Pension Tr. for S. Cal., 508 U.S. 602, 623 (1993); Anderson v. City of 

2 



(b)(6) 

Bessemer City. N. C., 4 70 U.S. 564, 573- 74 ( 1985); see also Matter of S-H-, 23 l&N Dec. 462, 
464-65 (BIA 2002). To reverse a credibility determination, we must, upon consideration of ''the 
entire evidence," be "left with the definite and firm conviction that a mistake has been corrunitted." 
United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (I 948). For the reasons outlined below, we 
conclude the Immigration Judge's adverse credibility finding is not affirmable as constituted, and 
we will remand the record. 

With respect to the instances of past harm, the Immigration Judge fuund the applicant's 
testimony incredible regarding the nwnber of titres he was hanned by police, when the incidents 
occurred, and which police officers were present, relying on alleged inconsistencies between the 
applicant's testirrxmy and his reasonable fear interview (IJ at 9; Tr. at 86-102, 123-30; Exhs. 1, 3 
at Tab A). We conclude that the Immigration Judge's factual finding,5 related to this credibility 
factor are not supported by the record (Applicant's Br. at 24-27). For instance, the Immigration 
Judge's decisions states that the applicant "failed to notify the asylwn officer" about an encoW1ter 
with police in 2015, and that the applicant told the asyhnn officer he was only harmed twice, in 
2016 and in 2022 (IJ at 9). However, the record reflects that the applicant twice stated to the 
asylum officer that he was tortured by police on 3 occasions (JJ at 9; Exh. l at 33, 41). The record 
further reflects that the applicant was given the opportunity to provide further details on the 2022 
incident with police and harm from any other individuals but was not asked about the two prior 
incidents with police (Exh. 1 at 33-40). Moreover, the applicant's testimony that the police who 
harmed him in 2022 were the same officers who beat and arrested him in 2016, and that those 
officers were present at the 2015 incident, is consistent with his written statement and with the 
reasonable fear interview notes (Tr. at 93-94, 123-29; Exhs. I at 32-33, 41, 3 at Tab A). On the 
record before us, we cannot affirm the Immigration Judge's finding that the applicant's testimony 
on this issue lacked credibility (IJ at 9). 

The Immigration Judge also relied on an alleged inconsistency between the applicant's 
testimony and his reasonable fear interview regarding the gender of the court clerk who spoke to 
the applicant when he tried to file a report against the police officers who attacked him in 2022 
(IJ at 9). The Immigration Judge found that the applicant testified that a female employee denied 
the applicant's attempt to file a report, but that the applicant told the asyhnn officer that a male 
employee denied his report (IJ at 9). We agree with the applicant that these factual finding,5 are 
not supported by the record (Applicant's Br. at 27-28). The record does not reflect that the 
applicant testified inconsistently regarding the gender of the court employee who refused to accept 
his report. As the Immigration Judge observed, the applicant's testimony was consistent with his 
written staterrx:nt that he spoke with a female clerk (IJ at 9; Tr. at 129-30; Exh. 3 at Tab A). The 
record does not reflect that the applicant was asked to specify or clarify the gender of this court 
employee by the asylwn officer during his reasonable fear interview. Rather, the notes of the 
applicant's description of the event during his reasonable fear interview repeatedly ru;e the 
pronouns ''they" and ''them" (Exh. 1 at 36-38). Moreover, the applicant's substantive accoW1t of 
the incident, including that he was denied the ability to make a report became he lacked proper 
identification, is consistent throughout the record (Tr. at 129-30; Exhs. 1 at 36-38, 3 at Tab A). 
Thus, the lrrnnigration Judge's finding in this regard is unsupported by the record. 
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1be Irmnigration Judge also found an inconsistency between the applicant's testirmny and 
reasonable fear interview regarding events that occurred irnrrediately before and after the 2022 
incident with police (IJ at 9). The Immigration Judge folllld the applicant testified that he stayed 
alone in an abandoned house for several days before leaving for the United States, but that he told 
the asyhun officer he stayed in a house with 3 friends (IJ at 9; Tr. at 147; Exh. 3 at Tab A). 
However, the record reflects the applicant told the asyhun officer he left the scene of the incident 
with some friends and stayed with them for 3 days, without specifying where he stayed or how 
many individuals were with him (Exh. I at 34). The reasonable fear interview notes are not 
inconsistent with the applicant's written statement that he was hiding in an abandoned house 
following the incident with police, but prior to checking in with the court (Exh. 3 at Tab A). 
Moreover, although the applicant stated during cross-examination that he was by hmelf after the 
encmmter with police, he testified to other events occurring between the incident with police and 
his departure from El Salvador, including Im attempt to make a report with the court clerk (IJ at 9; 
Tr. at 128-29, 147; Exh. 3 at Tab A). When considering the applicant's specific responses to the 
questions posed and taking into accol.lllt the applicant's explanation including repeated concerns 
with the accuracy of the notes from the reasonable fear interview, we cannot conclude that this 
minor discrepancy is a sufficient consideration to support an adverse credibility determination in 
this case. See Santos-Alvarado v. Barr, 967 F.3d 428, 439 (5th Cir. 2020) (explaining that, 
although an Immigration Judge is not required to accept an explanation offered where there are 
other reasonable views of the evidence, any adverse credibility determination that rejects 
explanations offered must still be supported by specific and cogent reasons l.lllder the totality of 
the circumstances). 

Finally, we note that the lrrmigratio n Judge also relied on the applicant's proposed particular 
social group in making the adverse credibility determination, specifically regarding whether the 
applicant had been rejected by his family (IJ at 9-10). The Imnigration Judge observed a 
discrepancy between the delineation of the proposed group in a submitted legal brie( "Salvadoran 
men with tattoos who are rejected by their families and as a result lack identification documents.," 
and the applicant's statement in the reasonable fear interview that he has been in touch with one 
sister and one cousin in El Salvador (IJ at IO; Exh. I at 35-36). We cannot conclude that these 
finding.5 can support an adverse credibility determination. The applicant told the asyhun officer 
that he was only able to get in contact with his sister after he left El Salvador, and that his sister 
only relayed information provided to her by the applicant's cousin (Exh. I at 35-36). Moreover, 
the Immigration Judge relies on a formulation of a particular social group proposed in a legal brief 
submitted by the applicant's counsel (IJ at I 0). The applicant testified consistently regarding his 
lack of identity documents, his father's refusal to register the applicant's birth, and his lack of 
contact with any other family members (IJ at 3; Tr. at 80, 83-84, 91, 95, 125; Exhs. I at 31, 3 at 
Tab A). Under the totality of the circwmtances, we cannot conclude that this is an appropriate 
basis to support an adverse credibility finding. See Avelar-Oliva v. Barr, 954 F.3d at 764 (stating 
adverse credibility findings rrust be supported by specific and cogent reasom derived from the 
record). 

We acknowledge that the applicant admitted to using a false nam! and date of birth upon entry 
into the United States in 2023 (IJ at 8-9; Tr. at 73-75; Exhs. 2, 3 at Tab A). Although the use of a 
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false identity at the border is a proper consideration, it is not sufficient to alone support the adverse 
credibility finding, particularly given the other issues discussed above. 

In view of the foregoing, we will remand the record to the Immigration Judge for further 
proceeding.5. The Immigration Judge should issue a new decision which separately addresses 
credibility and whether the applicant's corroborating evidence is sufficient to meet his burden of 
proof for withholding of rermval under the INA. See INA § 24l(b)(3)(C), 8 U.S.C. 
§ 1231(b)(3)(C). The Immigration Judge should then reassess the applicant's request for CAT 
protection and determine whether the applicant has met his burden of proof to derronstrate the 
requisite likelihood of future torture. See 8 C.F.R §§ l208.16(c)(3), l208.18(a); Matter of 
A-A-R-, 29 I&N Dec. 38, 41-43 (BIA 2025) (explaining it is the applicant's burden of proof to 
dermnstrate that he is personally rrore likely than not to be subjected to harm rising to the level 
of torture if rerroved); Matter of J-F-F-, 23 I&N Dec. 912, 917 (A.G. 2006) (same). 

Given our disposition of the applicant's appea~ and our directive that the Immigration Judge 
reevaluate the applicant's credibility and eligibility for retie( we need not address the applicant's 
remaining appellate argwnents (Applicant's Br. at 32-49). See INS v. Bagamasbad, 429 U.S. 24, 
25 (1976) (courts and agencies are not required to make finding.5 on issues the decision of which 
is unnecessary to the resuhs they reach). We express no opinion as to the uhirnate outcome of 
these proceeding.5. See Matter of L-O-G-, 21 I&N Dec. 413, 422 (BIA 1996). 

Accordingly, the following orders will be entered. 

ORDER: The record is remanded to the Immigration Judge for further proceeding.5 consistent 
with the foregoing opinion and the entry of a new decisiort 
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IBJNSUCKER, Appellate Immigration Judge 

The respondent, a native and citiz.en of Turkey, appeals an Immigration Judge's 
February 10, 2025, decision denying his application fur asylwn and withholding ofrerroval W1der 
sections 208(b)(l)(A) and 24l(b)(3)(A) of the Immigration and Nationality Act ("INA"), 
8 U.S.C. §§ l 158(b)(l)(A), 123l(b)(3)(A), and protection under the regulations implementing the 
Convention Against Torture ("CAT"). 2 The Department of Homeland Security (''OHS') has not 
filed a response to the appeal The record will be remanded. 

We review the findings of fact, including the determination of credibility, made by the 
Immigration Judge W1der the "clearly erroneous" standard. 8 C.F.R. § 1003.l(d)(3)(i). We review 
all other issues, including issues of law, discretion, or judgment, under the de nova standard. 
8 C.F.R. § 1003.l(d)(3)(it). 

The respondent asserts past persecution and a fear of fuhn-e persecution and torture in Turkey 
due to his affiliation with the Gu1en rrovement, also known as the Hizrret rrovement 
(IJ at 2-6; Tr. at 14-19; Exh. 2). The respondent became a mermer of the Gu1en rrovement in late 
2008 or early 2009 and regularly participated in activities, including the religious gatherings, 
related to the movement (IJ at 2; Tr. at 16-18). He testified that in July 2016, the Gulen rrovement 
was blamed for a railed coup attempt, leading to the trovement being labeled as a terrorist 

1 Temporary Appellate Immigration Judges sit pursuant to appointment by the Attorney General 
See generally 8 C.F.R. § 1003.l{a)(l), (4). 

2 The Convention Against Torture and Other CrueL Inhuman or Degrading Treatment or 
PWlishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R. §§ 1208.16(c)-1208.18(a). 
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organization by the Turkish government (IJ at2-3; Tr. at 18-19; Exh. 7 at4-5). Onl (b)(6) L2018, 
the police detained the respondent at the border for being a member of the Gulen rmvement and 
charged him as a member of a terrorist organization (IJ at 3; Tr. at 19-20, 27; Exh. 7 at 5). During 
his detention, the police interrogated him, beat him, and sexually assauhed him over the course of 
3 days to the point that he lost consciousness (IJ at 3-4; Tr. at 22-23; Exh. 7 at 5-6). On 
I (b )( 6) l 2018, when he went to court, the respondent was arrested again for being a member of 
the Gulen rmvement and taken to a prison where he was detained for 25 rmnths and subjected to 
psychological and physical abuse (IJ at 4; Tr. at 27). The respondent was eventually convicted 
and sentenced to 6 years and 3 rmnths in prison, but the judge released him on parole pending the 
outcome of his appeal and banned him from leaving the cowrtry (IJ at 5; Tr. at 29; Exh. 7 at 6). 
On I (b)(6) I, 2022, the police detained the respondent fur 3 hours, interrogated him, and 
accused him of business people structuring, but did not physically harm him (IJ at 5; Tr. at 54-55). 
In May 2023, the respondent was accused of providing support to a terrorist organization, and an 
arrest warrant was issued for the respondent in December 2023 (IJ at 5; Tr. at 30-31, 55). He fears 
that upon return to Tmkey, he will be hanred by the Ttrrkish government for his participation in 
the Gulen rmvement, for leaving the cmmtry in violation of the conditions of his parole, and for 
providing support to a terrorist organization (IJ at 6; Exhs. 2, 7). 

The Immigration Judge found the respondent credible (IJ at 6). The Immigration Judge 
concluded that the harm the respondent suffered the first titre he was detained by the police rose 
to the level of persecution (IJ at 7). However, the Immigration Judge determined that the 
respondent did not suffer harm because of his political opinion, but rather, the police arrested and 
detained him as a member of a terrorist organization, which was suspected of being involved in a 
2016 coup attempt (IJ at 8). The Immigration Judge also found that the respondent's proposed 
particular social group of "active followers of the Gulen roovement" was not cognizable 
(IJ at 8-9; Tr. at 5). The Immigration Judge further determined that the respondent did not have a 
well-founded fear of persecution because his fear of being punished for leaving the country in 
violation of the conditions of his parole and failure to appear for a court hearing constituted a fear 
of punishment for violating the laws of his country (IJ at 9). The Immigration Judge found that 
while the respondent will be pursued by the Turkish government upon his return, it would be due 
to lawful sanctions, and not because of his political opinion or membership in his proposed 
particular social group (IJ at 9-10). The Immigration Judge denied the respondent's request for 
protection llllder the CAT upon finding that while the respondent was subjected to torture the first 
time he was detained by the police, there is no evidence that this is likely to occm again and that 
his imprisonment upon rettrrn to Turkey would arise from lawful sanctions for violating the 
conditions of his parole and failure to appear for his court hearing (IJ at 11-12). 

We conclude that fitrther fact-finding and analysis IS necessary becallSe the 
Immigration Judge's decision is not clear or COlJ1)lete enough for appellate review. 
See Matter of S-H-, 23 I&N Dec. 462, 466 (BIA 2002) (declaring that an Immigration Judge's 
decision cannot be affirmed on the basis that he or she decided the case with incomplete findings 
of fact). The lrrnnigration Judge's decision does not adequately address the respondent's asylum 
and withholding ofrerooval applications. The respondent maintairlS on appeal that his terrorism 
charges are pretextual and politically or religiot1Sly rootivated, and that he is being targeted by the 
Turkish govemrrent based on his participation in the Gulen rmvement and perceived as being 
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anti-govermrent (Respondent's Br. at 4-10, 12-14). The lrrmigration Judge discussed what she 
perceived to be due process following the judicial proceedings based on her determination that the 
respondent was prosecuted for a perceived Iegitirrate reason, i.e. terroram (IJ at 8-10). However, 
the lnnnigration Judge did not analyze the respondent's applications on accmmt of hi<; actual or 
imputed political opinion or religion, based upon hi<; active participation in the Gulen movement 
and religious gatherings related to the movement (Respondent's Br. at 5-10). It is also not clear 
whether the lnnnigration Judge considered the country conditions evidence that the Turkish 
gove~nt utilizes the anti-terror legislation passed in 20 I 8 to arrest and impraon Turkish 
citiz.ens suspected of ties to the Gulen IIDvement (IJ at 7-10; Exh. 3 at 34, 39-40, 83, 85-86, 
92-93, 116-17). 

On rerrand, the Immigration Judge should determine whether the harm the respondent claimed 
to have suffered, and the harm he fears, is on account of a ground ern.11rerated in the ''refugee" 
definition. 3 INA § 101(a)(42)A), 8 U.S.C. § 1101(a)(42)(A). In ~ regard, the 
Innnigration Judge specifically should reassess whether such harm has a nexus to the grounds of 
political opinion and religio1t The Innnigration Judge should also determine whether the terrorism 
charge against the respondent was a pretextual targeting of a perceived political opponent. 

Additionally, the Inmii.gration Judge rejected the respondent's particular social group of 
"active followers of the Gulen IIDvement" based solely on the ability of its meni>ers to leave the 
group (IJ at 8-9). Thi<; detennination, however, is not dispositive it for example, the shared 
characteratic is so fundamental to identity or conscience that it should not be expected to be 
changed. See Matter of Acosta, 19 l&N Dec. 211, 233 (BIA 1985) (common and irmrutable 
characteratics are those attributes that members of the group "either cannot change, or should not 
be required to change because it is fundamental to their individual identities or consciences'). On 
remand, the Irrnnigration Judge should reassess whether the respondent's meni>ership in his 
particular social group is so fundamental to hi<; identity that he should not be required to change. 
The Imnigration Judge should also make specific determinations on whether the respondent's 
proposed particular social group has the requisite particularity and social distinction. 
See Matter of M-E-V-G-, 26 I&N Dec. 227 (BIA 2014); Matter of W-G-R-, 26 I&N Dec. 208 
(BIA 2014). 

The respondent also asserts that the Immigration Judge incorrectly denied hi<; CAT claim by 
determining that the respondent was punished with lawful sanctions 
(Respondent's Br. at 12-14, 15-17). He argues that the lnnnigration Judge erred by ignoring the 
docwrentary evidence and not addressing whether prospective punishment of him in retaliation 
for hi<; involvement with the Gulen IIDvement would defeat the object and purpose of the CAT 
(Respondent's Br. at 13-14, 15-17). The Imnigration Judge found that the respondent's treatment 
in police custody the first tirre amounted to torture, but denied the respondent's CAT claim 
because there is no evidence in the record that this is likely to occur again as the respondent was 
in police custody at least twice after he was released in 2021 and the police did not subject him to 

5 We decline the respondent's request to remand the record to a different Imnigration Judge 
(Respondent's Br. at l, 10, 17). See Matter of Y-S-L-C-, 26 l&N Dec. 688, 690-91 
(BIA 2015)(explaining when remand to a different lnnnigration Judge is needed). 
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similar treatment (IJ at 11 ). The Immigration Judge found that while it was likely that the 
respondent would be arrested upon his return to Turkey, his potential imprisonment would be 
arising from lawful sanctions for his violation of the conditions ofhis parole and railure to appear 
for his court hearing (U at 11 ). 

On remand, the Immigration Judge should address whether the sanctions to which the 
respondent was subjected are excluded from the definition of lawful sanctions because they defeat 
the object and purpose of the CAT. See 8 C.F.R § 1208.18(a)(3) (stating that lawful sanctions 
"do not include sanctions that defeat the object and purpose of the [CATI to prohibit torture"); 
see also Matter of H-C-R-C-, 28 I&N Dec. 809, 813 (BIA 2024) (stating that per regulation, a 
lawful sanction must be 'judicially imposed" or otherwise "authoriz.ed by law," and concluding 
that while incarceration is a lawful sanction, rape by fellow inmates is not). Additionally, the 
Immigration Judge should consider whether it is more likely than not that the respondent would 
be tortured in Turkey, including all evidence relevant to the possibility of future torture. 
See 8 C.F.R § 1208.16(c)(3) (explaining an hnmigration Judge must consider all evidence relevant 
to the possibility of future torture in assessing the likelihood of future torture to a specific 
respondent, including evidence of past torture inflicted on that respondent). When doing so, the 
Immigration Judge should fully engage with the country conditions evidence presented, including 
those that address the likelihood of the respondent being harmed and jailed as a supporter of the 
Gulen movement and for his prior violations of law. See Ndifon v. Garland, 49 F.4th 986, 991 
(5th Cir. 2022) (explaining the need to consider country condition evidence in deciding CAT 
claims). 

The parties may make additional arguments and update the record on remand. We express no 
opinion regarding the uhimate outcorre of these proceedings. See Matter of L-O-G-, 
21 I&N Dec. 413,422(BIA 1996). 

Accordingly, the following order will be entered. 

ORDER: The record is remanded to the Immigration Judge for finther proceedin~ consistent 
with the foregoing opinion and for the entry of a new decision. 
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HUNSUCKER. Appellate Immigration Judge 

1be respondent, a native and citi?.en of Iran, appeals from the Immigration Judge's 
April 15, 2025, decision, denying the respondent's application for asylum, withholding of 
reimval, and his request for protection under the regulations irrplerrenting the Convention Against 
Torture ("CAT). 1 See sections 208(b)(l)(A) and24l(b)(3)(A) ofthe Immigration and Nationality 
Act ("INA"), 8 U.S.C. §§ l 158(b)(l)(A), 123l(b)(3)(A); 8 C.F.R §§ 1208.16(c)-1208.18. The 
Departrrent of Horreland Security (''DHS") opposes the appeal 2 The respondent included 
additional evidence in his appeal, which we will construe as a rmtion to reimnd. 1be appeal will 
be sustained, and the rmtion to remand will be granted. 

We review the findings of fact, including the determination of credibility, trade by the 
lrrmigration Judge under the "clearly erroneous" standard. 8 C.F.R § 1003.l(d)(3)(i). We review 
all other issues, incWing issues of law, discretion, or judgment, under the de novo standard. 
8 C.F.R § 1003.l(d)(3)(n). 

1be respondent alleged past persecution and a fear of future persecution based on his 
conversion to the Christian religion and the alleged particular social group of ''Christian converts 
in Iran" (Exhs. 3-4, 10 at 2). 1be respondent alleged his neighbor, who worked for the 

1 The Convention Against Torture and Other Cruel Inhuman or Degradilg Treatment or 
Punislurent, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c)-1208.18(a) (2020). 

2 DHS filed a ''Motion for Summary Affirrrance." 
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Islamic Revolution Guard Corps, discovered the respondent's Christian discussions, and asked if 
the respondent changed his religion and ''he said just be careful," because if the respondent did 
change religions, the respondent "would get in trouble" (IJ at 2-3; Tr. at 39-40; Tums. 3 at 8; 4 at 19; 
l l at 14-15). The respondent alleged he lived wrth his in-laws after this conversation wrth this 
neighbor (IJ at 5; Tr. at 49; Exhs. 3-4). The respondent additionally alleged that he participated in 
the I (b)(6) I protests in 2022 and was hit with batons by the police (IJ at 3; Tr. at 43, 90-93; 
Exhs. 3 at 8-9; 4; 7; 11 at 15). 

The Immigration Judge denied the respondent's asyllllll and wrthholding applications, finding 
that the respondent was not credible (IJ at 6-9). In the ahemative, the Irrnnigration Judge found 
the respondent was barred from asylum relief due to the Circmnvention of Lawful Pathways Rule 
(IJ at 9-11 ). On appea~ the respondent challenges the Immigration Judge's adverse credibility 
finding, specifically arguing that the Irmnigration Judge failed to identify any material 
inconsistencies, contradictions, or implausibilities in the respondent's testimony that woukl justify 
a negative credibility assessment (Respondent's Br. at 11). 

We discern no clear error in the adverse credibility findings as an Irrnnigration Judge can rely 
on any inconsistency or omission in making an adverse credibility finding, regardless of whether 
they go to the heart of the claim, but he or she must provide specific cogent reasons fur the finding. 
See Wang v. Holder, 569 F.3d 531, 537 (5th Cir. 2009) (requiring an adverse credibility 
determination to be "supported by specific and cogent reasons derived from the record"); 
Cordero-Chavez v. Garland, 50 F.4th 492, 496 (5th Cir. 2022) (explaining that in making an 
adverse credibility determination, an Immigration Judge can rely on inconsistencies between the 
respondent's statements made at a credible fear interview, testirmny, and asylum application); 
Arulnanthy v. Garland, 17 F.4th 586, 593 (5th Cir. 2021) (same); see also Avelar-Oliva v. Barr, 
954 F.3d 757, 763-64 (5th Cir. 2020). 

Here, arrxmg other things, the lrrnnigration Judge pennissibly determined that the respondent 
was not consistent about whether he had been arrested in Iran in connection with the protest he 
participated in 2022 (IJ at 3, 8). The respondent indicated in his Form I-589, that during the protest, 
his son was arrested, but in his credible fear interview, the respondent indicated that both he and 
his son were arrested, and he paid the police to let them go (IJ at 3, 8; Exhs. 3; 11 at 18). The 
respondent during direct examination testified he was not arrested or detained by the police after 
the protest, but was able to run away because ''there were too many people" and the police 
"coukln't follow us, so we ran" (IJ at 8; Tr. at 43). When confronted wrth this inconsistency at the 
hearing, the respondent testified that he was never arrested by the police, but both he and his son 
were participating in the protest, and he paid money to free his son (Tr. at 90-93). Regarding the 
discrepancy between the Form J-589 that stated only his son was arrested and the CFI where the 
respondent stated both were arrested, the respondent testified: "Yes, that is correct. Exactly what 
happened. We both were participating in that protest. Once they came and they took my son, I 
had to go pay money to free him I swear that is exactly based on fact." (IJ at 8; Tr. at 90-93). 

These inconsistencies and omissions are supported by the record, and the respondent on appeal 
does not show how the lrrnnigration Judge erred in his analysis of the specific reasons for the 
adverse credibility finding. As such, the lrrnnigration Judge's adverse credibility finding is not 
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clearly erroneous. See id.; see also Cooperv. Harris, 581 U.S. 285,299,309 (2017) (stating under 
clear error review, reversal is appropriate only when "left with the definite and firm conviction 
that a mistake has been committed') (internal citation omitted); see Matter of D-R-, 25 l&N Dec. 
445, 454 (BIA 20 I I) (finding that an Immigration Judge is not required to interpret the evidence 
in the manner advocated by the applicant). 

However, the Immigration Judge's decision refers to the respondent's conversion to 
Christianity, without expressly finding a lack of credibility as to the claimed conversion (IJ at 6-
9). Upon remand, the Immigration Judge should clarify his findings regarding the credibility of 
the respondent's claimed conversion to Christianity. Thereafter, the Immigration Judge should 
further address the respondent's applications for asylwn and withholding of rerooval consistent 
with the additional findings. See INA§§ 208(b)(l)(B)(i) and 24I(b)(3)(A), 8 U.S.C. 
§§ 1158(b)(l)(B)(i), 123l(b)(3)(A). 

We will also remand for further consideration of the Immigration Judge's denial 
of the respondent's application for protection under the CAT (U at 11-12). See 8 C.F.R. 
§§ 1208.16(c)-l208.18; see also Ndifon v. Garland, 49 F.4th 986, 989 (5th Cir. 2022) 
(eIIl)hasizing country conditions evidence must be considered even if an adverse credibility 
finding has been entered). The country condition reports detail that Christian converts from Islam 
report being detained and forced to sign corrnnitments to refrain from further Christian activities 
or ordered to attend Islamic re-education sessions (Exh. 6 at 128). Further, Iranian law considers 
[slam the official state religion, "prohibits Muslims from changing or renouncing their religious 
belie(" "considers conversion from Islam to be apostasy, a critre punishable by death," and judges 
may issue the death penalty to som!one accused of apostasy under other charges, such as 
"corruption on earth" and "outrage against high-ranking officials." (Exh. 6 at 133-34 ). 

Lastly, we construe the respondent's submission of new evidence on appeal as a rootion to 
remand. 8 C.F.R § 1003.2(c); see Parada-Orellana v. Garland, 21 F.4th 887,893 (5th Cir. 2022); 
see also Matter of Coelho, 20 l&N Dec. 464, 472- 73 (BIA 1992) (explaining that a party who 
seeks a remand or reopening of proceedings bears a ''heavy burden" of proving that "the new 
evidence offered would likely change the result in the case'). On appeaL the respondent submitted 
court swnrmnses and arrest warrants issued by the Islamic Revolutionary Court outlining apostasy 
and national security charges, sworn affidavits from the respondent's brother and son, m!dical 
docllm!ntation of the respondent's wife's medical condition, and country condition reports 
(Respondent's Br., Tabs K-M). 

In light of the country condition reports detailing that conversion from Islam to be apostasy, a 
critre pt.DU$hab le by death, and the new evidence detailing the apostasy charges against the 
respondent, we will grant the rootion to remand for the Immigration Judge to address this new 
evidence, determine its credibility, and issue a new decision (Exh. 6 at 133-34). 

In remanding, we express no opinion as to the ultimate outcome of these proceedings. See 
Matter of L-0-G-, 2 l I&N Dec. 413, 422 (BIA 1996). 

Accordingly, the following orders will be entered. 
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ORDER: The appeal is sustained, and the record is remanded fur finther proceeding.5 m 
accordance with this opiroon. 

FURTHER ORDER: The rmtion to remand is granted. 

4 
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Respondent 

ON BEHALF OF RESPONDENT: Naveen Flores-Dix.it, Esquire 

ON BEHALF OF DHS: Frank A. Jw-y II, Assistant Chief Counsel 

IN REMOVAL PROCEEDINGS 
On Appeal from a Decision of the Immigration Court, Pearsall, TX 

Before: Malphrus, Chief Appellate Irrnnigration Judge; Mullane, Appellate Irrnnigration Judge; 
Gemoets, Appellate Irrmigration Judge 

Opinion by Chief Appellate Irrnnigration Judge Malphrus 

MALPHRUS, Chief Appellate Immigration Judge 

The respondent, a native and citiz.en of El Salvador, appeals from the hnmigration Judge's 
February 18, 2025, decision denying his application for deferral ofremoval tmder the regulations 
implerrenting the Convention Against Torture ("CAT). 1 The Depa~nt ofHorreland Security 
opposes the appeal The record will be remanded to the Immigration Judge fur further proceedings 
and the entry of a new decision. 2 

We review findings of met determined by an Immigration Judge tmder a "clearly erroneous" 
standard. 8 C .F .R § 1003 .1 ( d)(3 )(i). We review questions of law, discretion, and judgrrent, and 
all other issues in appeals from decisions of Immigration Judges de novo. 8 C.F.R 
§ 1003 .1 (d)(3)(n). 

1 The Convention Against Torture and Other CrueL Inlunnan or degrading Trea~nt or 
Punishrrent, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c)-1208.18. 

2 The respondent does not challenge on appeal the Immigration Judge's determination that he is 
statutorily ineligible for asylum and withholding of removal under sections 208 and 241(b)(3) of 
the Immigration and Nationality Act ("INA''), 8 U.S.C. §§ 1158, 123 l{b)(3) (IJ at 2-3), due to his 
misconduct relating to a serious non-political c~ in El Salvador. Therefore, we deem any 
fi.nther argummt or evidence on these issues waived. See Matter of P-B-B-, 28 l&N Dec. 43, 44 
n.1 (BIA 2020) (stating that arguments not raised on appeal are deemed waived). 

(continued ... ) 
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The respondent testified that he fears removal to El Salvador as he is gay and bas gang related 
tattoos due to his past gang affiliation (Tr. at 179-80, 183-84). The Immigration Judge round that 
in 2009, Salvadoran police tortured the respondent upon deportation from the United States (IJ at 
3; Tr. at 182-86). The Immigration Judge further determined that the respondent suffered torture 
in 2015, when gang members sexually abused him while imprisoned (IJ at 3; Tr. at 193-94). The 
Immigration Judge further determined that Salvadoran officials when informed endeavored to 
respond to these attacks by relocating the respondent to a diflerent detention facility (IJ at 5). The 
Immigration Judge recogniz.ed that the respondent may likely be "detained and screened"; 
however, denied his application because he did not establish he would more likely than not be 
tortured upon return (IJ at 4-5). 

The respondent contends that the Immigration Judge erred in denying him protection Wlder the 
CAT (Respondent's Br. at 6-22). 3 In particuJar, the respondent argues that the Immigration Judge 
did not consider the following evidence: 1 his sexual orientation and gang tattoos; (2) the 
18th gang severely beat him in 2014, (b)(6) in 2015, threatened to kill him and his 
~ 2015, and after his prison release in 2020; (3) an (b)(6) made up o~ (b)(6) I 

~ and the I (b )( 6) I tortured him in 2021 ; and ( 4) country conditions evidence that the 
government is interested in imprisoning Salvadoran men with his characteristics (Respondent's 
Br. at 6-15, 17-21). The respondent also asserts that, although the Immigration Judge considered 
his past torture at the hands of the police the day of arrival in El Salvador in 2009, he railed to 
consider this evidence when determining the likelihood of torture during his detention and 
screening at the airport (Respondent's Br. at 11-12, 15-17). Lastly, the respondent argues that the 
ligratior Judge did not aggregate the sources of torture upon release or detention, including 
the (b)(6) I (b)(6) ~ and gang members (Respondent's Br. at 11-12, 19-22). 

We conclude that the Immigration Judge's decision does not contain sufficient findings of fact 
for our appellate review. The decision does not show that the Immigration Judge made specific 
factual findings about what will happen to the respondent upon his removal See Qorane v. Barr, 
919 F.3d 904, 911 (5th Cir. 2019) (explaining that to establish a likelihood of torture, the 
respondent must present evidence regarding "the likelihood state actors will torture any particular 
person," including the applicant). In particular, the Innnigration Judge's analysis should include 
findings regarding how the hann the respondent suffered in 2021 at the hands of Salvadoran 
authorities would contribute to whether the respondent will more likely than not be tortured upon 
removal The Innnigration Judge should also consider if the combination of the respondent's 
characteristics, namely his gang tattoos and his sexual orientation, impacts the likelihood of future 

3 To the extent the respondent argues that the Innnigration Judge railed to develop the record 
regarding whether anyone is looking for the respondent since he left El Salvador, we conclude that 
the Immigration Judge adequately developed the recordofproceeding (Respondent's Br. at21-22). 
The record reflects that the Irnnigration Judge properly examined the respondent to ascertain the 
contours of his claim for deferral of removal (Tr. at 178-212). See Artega-Ramirez v. Barr, 
954 F.3d 812, 813 (5th Cir. 2020) (explaining that the lnnnigration Judge has a duty to develop 
the record, but not to advocate for the respondent). The record further reflects that at the 
conclusion of the Immigration Judge's examination, he gave the respondent the opportunity to 
expand upon his testimony in support of his application (Tr. at 224-26). 

2 
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torture analysis. See Matter of G-A-, 23 l&N Dec. 366, 368 (BIA 2002) (explaining that the 
combination of a respondent's traits should be examined when detennining if the respondent is 
rnore likely than not to be tortured). Moreover, the lrrrnigration Judge should consider the 
aggregate risk of torture from all sources. See Matter of J-R-G-P-, 27 l&N Dec. 482, 484 (BIA 
2018)(noting that a CAT claim "roost be considered in tenrn ofthe aggregate risk oftorture from 
all sources, and not as separate, div6ible ... claims.") (citation omitted). As necessary, the 
Irrrnigration Judge should further analyz.e the respondent's eligibility for deferral ofrernoval under 
CAT. See8C.F.R. §§ 1208.16(c)(2), ]208.18(a); TaboraGutierrezv.Garland, 12F.4th496,502-
503 (5th Cir. 2021) (discussing the standards for analysis under the CAT); see also Matter of A-A­
R-, 29 l&N Dec. 38 (BIA 2025) (discussing CAT in relation to the state of exception in El 
Salvador); Matter of A-A-F-V-, 29 I&N Dec. I 18 (BIA 2025) (sarre). 

In reiranding this case, we express no opinion regarding the respondent's uhimate eliglbi lity 
for deferral of rernoval under the CAT. 

Accordingly, the following order will be entered. 

ORDER: The record is remanded to the Immigration Judge for further proceedings consistent 
with the foregoing opinion. 
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Opinion by Appellate Irmnigration Judge Hunsucker 

HUNSUCKER, Appellate Immigration Judge 

The respondent, native and citizen of Afghanistan, appeals the Immigration Judge's 
February 11, 2025, denying Im applications fur asylum and withholding ofrerroval under sections 
208(b)(l)(A) and 241(b)(3)(A) of the Immigration and Nationality Act (''INA"), 
8 U.S.C. §§ 1158(b)(l)(A), 123l(b)(3)(A), but granting withholding of rermval tmder the 
regulations implementing the Convention Against Torture (''CAT'). 1 The record will be 
remanded. 

We review the :findings of fact, incWing the determination of credibility, made by the 
Immigration Judge under the "clearly erroneous" standard. 8 C.F.R § 1003. l(d)(3)(i). We review 
all other issues, inchxiing issues of law, discretion, or judgment, under the de novo 
standard. 8 C.F.R § 1003.l(d)(3)(n). 

The respondent, through counseL argues that the decision to waive appeal was not a knowing 
and intelligent one (Respondent's Br. at 8-10). See generally Matter of Rodriguez-Diaz, 
22 I&N Dec. 1320, 1322 (BIA 2000) (explaining that "it is lll1)0rtant that any waiver be 
knowingly and intelligently made''). The Board has reviewed the respondent's argurrents on 
appeaL as well as the transcripts, specifically, those of the respondent's February 7, 2025, and 
February 11, 2025, hearings, and considered the totality of the facts and circurmta nces 
(Tr. at 81-107). Ahhough the Irnmigra tion Judge found that the pro se respondent waived appeaL 
the record does not dem:>nstrate that the respondent's waiver was knowing and intelligent 
(Tr. at 105). See Matter of Rodriguez-Diaz, 22 l&N Dec. at 1322. 1be discussion between the 

1 The Convention Against Torture and Other CrueL Inhuman or Degrading Treatment or 
Ptmishrnent, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into furce for 
United States Nov. 20, 1994). 8 C.F.R §§ 1208.16(c)-1208.18(a). 
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lrrnnigration Judge and the respondent concerning the lll1'1ications of waiving appeal did not 
adequately dem:mstrate that the respondent understood that he was irrevocably waiving his right 
to appeal (Tr. at 93-105 ). 

As a cofl1)1ete decision is necessary for ow-review of this matter, we will retw-n the record to 
the Innnigration Cow-t for further action. Upon receipt of the record, the lrrmigration Judge shall 
issue a full and COfll)lete decision with the requisite findings of fact and conclusions of law. 

Accordingly, the following order will be entered. 

ORDER: The matter is remanded to the lnnnigration Judge for further proceedings if 
necessary and the entry of a new decision consistent with the foregoing opinion. 
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Before: Mann, Appellate Immigration Judge 

MANN, Appellate Immigration Judge 

ORDER: 

Due to an error in the decision regarding when the annual asylum fees are due and payable, the 

Immigration Judge's ~I __ (_b)_(6_)_~12025, decision is vacated, and the case is remanded to the 

Immigration Judge for fi.nther consideration of the merits of the respondent's applications for 

asylum and related relief and protection. 
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